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Chairman Dodd, Ranking Member Shelby, and members of the Committee, thank you for 
holding this hearing on how we can stop the wave of coming foreclosures, break the 
cycle of spiraling losses in the housing and mortgage markets, and restore liquidity and 
stability to this crucial sector of the economy.  We commend you for focusing on the 
problem and seeking positive solutions. 
 
The U.S. economy faces significant challenges today, as 20,000 foreclosures on subprime 
mortgages are occurring every single week.1  The negative spillover effects from these 
foreclosures are substantial: property values are dropping by billions of dollars, 
communities are losing precious resources, and millions of Americans who depend on a 
robust housing market are losing jobs and income. As foreclosures accelerate during the 
next two years, these economic effects will be felt even more strongly.   
 
This crisis is not getting better on its own, and efforts to encourage lenders and servicers 
to modify unsustainable loans simply are not working.  My major message today is that 
Congress has effective tools at its disposal to mitigate needless losses and avoid making 
an economic disaster even worse.  It is too late to stop a severe downturn driven by 
reckless lending, but it is not too late to minimize the massive damage ahead.   In these 
comments, I will discuss these issues: 
 

• We face a severe foreclosure crisis with substantial negative effects on whole  
communities and the broader economy. 

 
• Voluntary loan modifications cannot adequately address the problem.  An 

effective government response is urgently needed to prevent the problem from 
growing worse. 

 
• The Hope for Homeowners Act, proposed by Chairman Dodd, is an excellent 

proposal that can avert a significant proportion of unnecessary foreclosures that 
are otherwise inevitable.  It provides a powerful tool to help stabilize the market 
and expedite economic recovery.   

 
In particular, the Hope for Homeowners Act successfully meets the following policy 
criteria: 
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• It does not bail out lenders or investors whose actions led to the current crisis.  By 
requiring mortgage holders to take a 13% “haircut” off the current value of the 
property, the bill ensures that lenders and investors shoulder a significant portion 
of the loss resulting from the lending and investing decisions that they made.   

 
• It creates sustainable mortgages to preserve homeownership and family wealth.  

In contrast with recent subprime lending, FHA-backed loans are largely fixed-
rate, amortizing mortgages, providing predictable expenses that many low-income 
households need rather than exploding interest rates two years after origination.  
They escrow for taxes and insurance, helping families budget for large certain 
expenses.  They require documented income, making sure that the loans are 
affordable.  And they require an assessment of the ability to repay the loan, 
helping ensure sustainable homeownership. 

 
• It does not place taxpayers at undue risk.  The Hope for Homeowners bill is well 

designed to ensure that the program is self-sustaining – as was the Depression-era 
Home Owners’ Loan Corporation.  Several mechanisms accomplish this:  First, it 
permits refinancings for no more than 90% of the current value of the mortgaged 
property, which should reduce the incidence and severity of losses as compared 
with FHA’s regular lending program, which allows for a ratio of 97% loan-to-
value.  Second, the 13% “haircut” includes 3% to be held in FHA insurance pool 
to cover losses.  Third, borrowers will be required to pay an additional insurance 
premium of up to 1% annually to cover risk of loss. Fourth, FHA would recapture 
a share of the equity appreciation in home value when the house is sold.  Finally, 
there will be interest earnings on the fund.  The new FHA reserve fund should 
fully cover losses.  

 
• It facilitates prompt action by relying on existing institutions.  The Dodd proposal 

uses existing institutions: a modified loan product that is government-insured 
(FHA), a mechanism for private parties to provide the funding for the loans 
(through the secondary market entity Ginnie Mae), and a distribution mechanism 
(currently underemployed loan officers and motivated servicers with lending 
affiliates).  Assuming servicers accept short refinances, it should not be difficult 
to make and fund the FHA loans. 

  
Finally, even with the passage of the Hope for Homeowners Act, a significant proportion 
of troubled homeowners will be pushed into foreclosure because the loan servicer cannot 
or will not modify the loan or agree to a refinancing under the Act.  The problem is 
particularly acute in the case of the large proportion of loans that were issued with “piggy 
back” second mortgages, which preclude relief absent the second lien-holder’s consent.  
The Helping Families Save their Homes in Bankruptcy Act (S 2136) is the only solution 
that has been proposed that can address this problem, and for this reason remains an 
important companion to Chairman Dodd’s excellent bill. 
 



 3

Self-Help and Center for Responsible Lending 
I am Senior Policy Counsel at the Center For Responsible Lending (CRL), 
(www.responsiblelending.org), a not-for-profit, non-partisan research and policy 
organization dedicated to protecting homeownership and family wealth by working to 
eliminate abusive financial practices.  CRL is an affiliate of Self-Help (www.self-
help.org), which consists of a credit union and a non-profit loan fund.   
 
For the past 28 years, Self-Help has focused on creating ownership opportunities for low-
wealth families, primarily through financing home loans to low-income and minority 
families who otherwise might not have been able to get home loans.  In other words, we 
work to provide fair and sensible loans to the people most frequently targeted for 
predatory and abusive subprime mortgages.  Self-Help has provided over $5 billion of 
financing to 55,000 low-wealth families, small businesses and nonprofit organizations in 
North Carolina and across the country. Our loan losses have been less than one percent 
per year. 
 
In addition to making direct loans, Self-Help encourages sustainable loans to borrowers 
with blemished credit through a secondary market operation.  We buy these loans from 
banks, hold on to the credit risk, and resell them to Fannie Mae.  We have used the 
secondary market to provide $4.5 billion of financing to 50,000 families across the 
country, loans that have performed well and significantly increased these families’ 
wealth.   

 
Through this lending experience, CRL understands the importance of promoting 
sustainable homeownership and maintaining access to affordable home loans, and 
recognizes how responsible use of the secondary market can contribute to such a result.   
 
I. We face a severe foreclosure crisis that will grow worse without adequate 

policy intervention. 
 
A year ago, some mortgage lenders still insisted that the number of coming foreclosures 
would be too small to have a significant impact on the economy overall.2  No one makes 
that claim today.  Today, as foreclosures are at an all-time high and projected to grow 
higher,3 the “worst case is not a recession but a housing depression.”4  Projections by 
Fitch Ratings indicate that 43% of recent subprime loans will be lost to foreclosure,5 and 
at least two million American families are expected to lose their homes to foreclosures 
initiated over the next two years.6  
 
As we show in our recent report on the “spillover” effect of subprime foreclosures, the 
negative effects are not confined to the families who lose their homes. Forty million of 
their neighbors will see their property values decline as a result by over $200 billion.7  
Federal Reserve Chairman Ben Bernanke recently noted, “At the level of the individual 
community, increases in foreclosed-upon and vacant properties tend to reduce house 
prices in the local area, affecting other homeowners and municipal tax bases. At the 
national level, the rise in expected foreclosures could add significantly to the inventory of 
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vacant unsold homes—already at more than 2 million units at the end of 2007—putting 
further pressure on house prices and housing construction.”8    
 
Sadly, many of the borrowers who are losing their homes to foreclosure qualified for 
better loans that they would be sustaining today.  A study for the Wall Street Journal 
found that of the subprime loans originated in 2006 that were packaged into securities 
and sold to investors, 61%%  "went to people with credit scores high enough to often 
qualify for conventional [i.e., prime] loans with far better terms."9  And even those 
borrowers who did not qualify for prime loans could have received sustainable, thirty-
year fixed-rate loans, for at most 50 to 80 basis points above the “teaser rate” on the 
unsustainable exploding ARM loans they were given.10  Had these borrowers received 
the sustainable loans they qualified for, we would not be facing the foreclosure crisis we 
are in today.    
 
Wall Street’s appetite for risky loans incentivized mortgage brokers and lenders to 
aggressively market highly risky exploding ARM loans instead of the sustainable loans 
for which borrowers qualified.  As Alan Greenspan told Newsweek, “The big demand 
was not so much on the part of the borrowers as it was on the part of the suppliers who 
were giving loans which really most people couldn't afford.  We created something which 
was unsustainable.  And it eventually broke.  If it weren't for securitization, the subprime 
loan market would have been very significantly less than it is in size.”11  
 
Market participants readily admit that they were motivated by the increased profits 
offered by Wall Street in return for risky loans.  After filing for bankruptcy, the CEO of 
one mortgage lender explained it this way to the New York Times, “The market is paying 
me to do a no-income-verification loan more than it is paying me to do the full 
documentation loans,” he said. “What would you do?”12  Even the chief economist of the 
Mortgage Bankers Association, when asked why lenders made so many loans that they 
knew were unsustainable, replied, "Because investors continued to buy the loans."13 
 
For the sake of the economy as a whole, as well as individual families and their 
communities, it is essential that strong measures be implemented to avoid unnecessary 
foreclosures.   This will entail addressing two problems – the reset of interest rates on 
subprime mortgages to unsustainable levels (a problem that has been at least temporarily 
ameliorated somewhat by reductions in short-term interest rates, but not eliminated), and 
the sharp increase in “under-water” mortgages – that is, mortgages that exceed the value 
of the mortgaged home. 
 
Currently, 30% of families holding recent subprime mortgages now owe more on their 
mortgage than their home is worth.14  These families are at an increased risk of 
foreclosure because “negative equity” precludes the homeowner from selling, refinancing 
or getting a home equity loan or other mechanism for weathering short-term financial 
difficulty.15 Regulators and economists are increasingly cautioning that loan balances 
must be reduced to avoid unnecessary foreclosures that will further damage the 
economy.16  
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Federal Reserve Board Chairman Ben Bernanke recently observed, “[T]he current 
housing difficulties differ from those in the past, largely because of the pervasiveness of 
negative equity positions. With low or negative equity, as I have mentioned, a stressed 
borrower has less ability (because there is no home equity to tap) and less financial 
incentive to try to remain in the home. In this environment, principal reductions that 
restore some equity for the homeowner may be a relatively more effective means of 
avoiding delinquency and foreclosure.”17 

 
II. The current crisis calls for effective government action. 
 
During the past six months, we have witnessed remarkable and highly disturbing events 
as the effects of unsustainable subprime mortgages spread through global markets and 
wreaked havoc on our national economy.  Numerous companies have failed, and the 
government has found it necessary to intervene to keep Wall Street firms afloat.   
 
Unfortunately, to date, Congress and the regulatory agencies have remained at least a step 
behind the problem, relying on the hope of voluntary measures by industry long after it 
became clear that meaningful modifications were not materializing to any significant 
degree.  Already the government has recognized the need to intervene by facilitating 
substantial assistance for Bear Stearns and providing low-cost loans for investment banks 
through the Federal Reserve’s discount window.  However, to date Congress has not 
taken significant action to intervene on behalf of homeowners and prevent foreclosures.  
 
Almost a year ago, in May 2007, Chairman Dodd convened a Homeownership 
Preservation Summit, which established a set of Homeownership Preservation 
Principles18 that called upon lenders to modify loans to ensure long-term sustainability by 
reducing loan balances and switching to lower cost fixed-rate loans.  Notwithstanding 
industry leaders’ public endorsements of the principles, as well as widespread support for 
loan modification from President Bush19 and all of the federal banking agencies and the 
Conference of State Banking Supervisors,20 voluntary efforts by lenders, servicers and 
investors have been insufficient to address the massive number of foreclosures.   
 
Looking at the first eight months of 2007, Moody’s Investors Service found that lenders 
modified only 3.5% of subprime loans that reset to higher interest rates.21 According to a 
recent report by the State Foreclosure Prevention Working Group, a collection of state 
Attorneys General and Bank Commissioners, only 24% of seriously delinquent borrowers 
were working with professionals in any type of loss mitigation activity that could lead to 
preventing a foreclosure.22   Efforts of the Hope Now Alliance also fall short.  As recently 
acknowledged by the vice chair of Washington Mutual, who helps run the program, many 
of the homeowners who have sought Hope Now assistance “will not receive long-term 
relief and could ultimately face higher total costs.”23   Chairman Bernanke noted that loan 
modifications involving “reductions of principal balance have been quite rare.”24 
 
While the government has encouraged private companies to do loan modifications and 
constructive refinances, the fact is that the private sector faces significant obstacles and 
disincentives because of the large number of players resulting from securitization. 
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Refinancing, for its part, has too often been unavailable because of the current lack of 
liquidity in the market generally, and because borrowers facing foreclosure do not qualify 
for refinancing due to their delinquency on current loans or the lack of sufficient equity in 
the home.  Loan servicing companies fear lawsuits by affected groups of investors, face 
financial incentives to foreclose rather than modify or accept short refinances, and face 
the problem of loans made with “piggyback” second mortgages.  These factors have tied 
the hands of servicers and made it impossible to modify or refinance the loan, even where 
doing so is clearly in the best interest of the investors as a whole.25 
 
There is an emerging consensus that half-measures in the private sector are not working.  
FDIC Chairman Sheila Bair recently said that the current economic situation calls for a 
stronger government response, since voluntary loan modifications are not sufficient.26   
The necessity of government action also is gaining recognition among Wall Street 
leaders.  Just this week, a senior economic advisor at UBS Investment Bank stated that, 
“when markets fail, lenders and borrowers need some sort of regulatory and legislative 
framework within which to manage problems, rather than be forced to act in the chaos of 
the moment.”27  Moreover, as former Federal Reserve Board Vice Chairman Alan 
Blinder recently noted, the fact that most of the mortgages at issue have been securitized 
and sold to investors across the globe “bolsters the case for government intervention 
rather than undermining it.  After all, how do you renegotiate terms of a mortgage when 
the borrower and the lender don’t even know each other’s names?”28 
 
III.  The Hope for Homeowners Act will prevent foreclosures. 
 
To further stabilize the economy and speed recovery, Congress must go beyond 
encouraging loan servicers and investors to do the right thing.  Today strong, decisive 
action is necessary—not only for homeowners, but for the entire nation.   
 
A.  The Home Owners’ Loan Corporation offers a useful model. 
In crafting solutions to the worst housing crisis since the Great Depression, Congress can 
find useful guidance in a highly successful solution that was implemented at that time.  
The Home Owners’ Loan Corporation (HOLC) was established in 1933 to help distressed 
families avoid foreclosure by buying mortgages at a discount from the banks that held 
them, and restructuring them into loans that borrowers could afford and sustain.29   
 
HOLC purchased and restructured more than a million mortgages, 20% of all mortgages 
in the country, and over the life of the program, extended $3.5 billion in loans (the 
corresponding figures in today’s economy would be 2.5 million loans worth $750 
billion).30  During the 1930s, nearly 20% of HOLC borrowers defaulted, and HOLC 
acquired 200,000 homes, most of which were sold by 1944.  The average HOLC 
borrower was two years delinquent on their mortgage, and HOLC turned down 46% of 
applicants.  It closed its books in 1951 having turned a small profit.31 Very quickly, the 
government intervened in a massive way, and had an extraordinary impact ameliorating a 
housing crisis in which almost half of all mortgages were in default.32 
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From this experience, the Federal Housing Administration, Fannie Mae and then Freddie 
Mac, developed to facilitate widespread provision of the type of long-term, fixed-rate 
loans that HOLC provided.  
 
B.  Hope for Homeowners offers an excellent approach. 
The Hope for Homeowners Act of 2008 creates a new program within the Federal 
Housing Administration (FHA) to help refinance mortgages that otherwise are highly 
likely to go into foreclosure.  Under the Act, FHA-approved lenders will be encouraged 
to refinance abusive loans at a significant discount for homeowners who are trapped in 
abusive mortgages and face difficulty paying their mortgages. 
  
The Act has a number of provisions to ensure that the loans are targeted to homeowners 
in real need, and that the new loans will be sustainable.  New loans will be based on a 
family’s ability to repay the loan, and no investors or investor properties will qualify for 
participation in the program, only owner-occupants.  All loans eligible for the program 
must be 30-year mortgages with fixed interest rates.  Finally, the FHA will not insure 
more than 90% of the current value of the home. 
  
By providing loans with a 90% loan-to-value ratio, the program will create equity for the 
homeowners who qualify.  However, the Act specifies that the homeowner must share 
this equity and future appreciation in the property’s value with the FHA.   
 
The Act would create the modern equivalent of the HOLC, although the structure of the 
modern mortgage market today requires a variation in approach.  While HOLC purchased 
distressed mortgages from lenders who held them, today the vast majority of loans are 
securitized, which means they are owned by investors in different tranches often scattered 
around the world.  Current accounting standards for off-balance sheet securitization 
transactions (specifically Financial Accounting Standard 140) make it impossible for 
servicers to sell securitized loans at a discount, making the original HOLC idea 
unworkable for most loans. 
  
The Act recognizes this limitation, and rather than having the government buy mortgages 
directly, asks servicers to agree to forgive a certain amount of the balance of a loan on a 
mortgage headed for foreclosure in exchange for getting the loan off their books through 
being refinanced by a new government-guaranteed mortgage.  Current accounting, tax 
and contractual standards do indeed permit loan servicers of securitized loans to 
voluntarily modify mortgages, including by reducing principal balances, in this way if 
these conditions are met: (1) a loan is in default or it is reasonably foreseeable that the 
loan will default; and (2) investors will recover more financially through a loan 
modification than if the loan goes through foreclosure.   
 
The Hope for Homeowners Act offers an effective way to address the two key drivers of 
foreclosure today: unsustainably high mortgage rates and negative equity in the home.   
By incentivizing servicers to pursue refinancing in preference to foreclosing, the Dodd 
proposal will significantly reduce the number of coming foreclosures.  The proposal 
encourages servicers to take an up-front write-down of principal by accepting a refinance 
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of a troubled loan, thereby offering servicers and investors a way to exit the loan and cut 
off further losses.  Just as with foreclosure, the servicer would not be responsible for any 
subsequent borrower redefaults.   
 
Given current and projected declines in home values,33 we would expect that the 
refinancing terms will provide mortgage holders with better returns – and in many cases 
significantly better returns – than could be obtained at a foreclosure sale.34  As a senior 
economic advisor at UBS Investment Bank noted, enabling the government to restructure 
loans at a discount by requiring lenders to accept a significant “haircut” as an alternative 
to “owning defaulted, non-earning assets” could provide an effective means to “lessen or 
draw out foreclosures and have a positive effect on the valuation of [mortgage] securities 
that now do not trade or do so at enormous discounts.”35   
 
Breaking the gridlock of families who cannot get a voluntary modification but can pay a 
reasonable FHA loan with a balance less than the value of the home through a new FHA 
loan would be a tremendous advance for borrowers and neighborhoods.  Allowing the 
loan to be paid off by an FHA loan for less than the principal balance – a so-called “short 
refinance” – provides a new sustainable mortgage to the borrower and offers loan 
servicers a readily available mechanism for refinancing.  Thus, the Hope for 
Homeowners Act holds great promise for foreclosure prevention on a much larger scale 
than anything that has been done to date.  
 
IV. The Hope for Homeowners Act meets key policy goals. 

 
We believe any action policymakers contemplate should be assessed against key policy 
goals.  Specifically, any proposed policy solution should meet these criteria: 
 

• Does not bail out the lenders and investors whose actions led to the current crisis;  
• Creates sustainable mortgages to preserve homeownership and family wealth; 
• Does not place taxpayers at undue risk; and 
• Facilitates prompt action, therefore relies on existing institutions as much as 

possible so that solutions can be implemented in time to have significant impact. 
 
A.  No bailout of lenders or investors.   
The Act is structured to avoid bailing out lenders or investors or rewarding the 
irresponsible lending that helped create the current crisis.  It accomplishes this objective 
by limiting allowable refinancing to 87% of the current (not original) value of the 
mortgaged property.  By requiring mortgage holders to take a 13% “haircut” off the 
current value of the property, the bill ensures that lenders and investors shoulder a 
significant portion of the loss resulting from the lending and investing decisions that they 
made.  In the case of under-water mortgages, the 13% discount off the property’s current 
value will reflect a larger discount off the outstanding balance of the mortgage loan.  
While the Dodd bill will put a floor under their losses in order to avoid further damage to 
the economy, it keeps a sufficient portion of the responsibility where it belongs, thereby 
ameliorating moral hazard.   
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This is an essential component of the bill, which should not be waivable under any 
circumstances.  For this reason, we recommend that section 257(e)(6) of the bill be 
modified to remove any possibility that this requirement could be waived. 
 
B. Sustainable loans.  
For several generations now, FHA has provided sustainable homeownership 
opportunities for families who might not be able to get conventional mortgages.  In 
contrast with recent subprime lending, FHA-backed loans are largely fixed-rate, 
amortizing mortgages, providing predictable expenses that many low-income households 
need rather than exploding interest rates two years after origination.  They escrow for 
taxes and insurance, helping families budget for large certain expenses.  They require 
documented income, making sure that the loans are affordable.  The debt ratios of 33% 
mortgage debt to income and 41% total debt to income have proven prescient, as the 50% 
and 55% subprime total debt ratios have gone into default in alarming numbers. 
 
Further, the loan balances on the loans will be written down to 90% of the current market 
value of the house, and interest rates reduced to conventional rates.  The fact that both 
interest rates and principal balance will likely be lower than the families faced previously 
will significantly increase their chances of success. 

 
C.  No undue risk to taxpayers. 
Just as the HOLC proved self-sustaining and even modestly profitable, the Hope for 
Homeowners bill is well designed to ensure that the program can sustain itself too.  It has 
a number of mechanisms to accomplish this.  First, it permits refinancings for no more 
than 90% of the current value of the mortgaged property and will use underwriting 
standards for borrowers that, while more flexible than current standards, are targeted at 
borrowers who can afford the new loans.  By requiring a 90% loan-to-value ratio, the 
program should reduce the incidence and severity of losses as compared with FHA’s 
regular lending program, which allows for a ratio of 97% loan-to-value.  Second, the 13% 
“haircut” includes 3% to be held in FHA insurance pool to cover losses.  Third, 
borrowers will be required to pay an additional insurance premium of up to 1% annually 
to cover risk of loss. Fourth, FHA would recapture a share of the equity appreciation in 
home value when the house is sold.  Fifth, the summary materials state that there will be 
a $20 billion appropriation into the fund.  Finally, there will be interest earnings on the 
fund.  These factors are likely to ensure the soundness of the program and to prevent 
against the risk of taxpayer losses.   
 
Adding together the 3% equity from the initial refinance; four years of 0.75% annual 
insurance payments by the borrower, totaling 3%; and 3% from equity appreciation 
recapture provides a total reserve pool of 9% of the amount of lending accomplished.  
(Nine percent could be accumulated in other ways too, of course, by adjusting each factor 
up or down.) 
 
According to the 2006 FHA actuarial review, the average lifetime default rate for 30-year 
fixed rate FHA loans is 10.97%.36  Even if the default rate for loans under the Hope for 
Homeowners proposal were twice the FHA’s normal default rate, which would roughly 
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correspond to the 20% default rate experienced during the 1930’s by HOLC,37 the 
program would have sufficient reserves to cover these losses.  Assume loss severity were 
45%,38 meaning that each loan recovered 55 cents on the dollar and lost 45 cents.  In this 
conservative case, total losses for the program would equal loss incidence (20%) times 
loss severity (45%), or 9%, which would be covered by the reserve pool. 
 
While there is risk in any lending program, particularly one that targets borrowers in 
severe financial difficulty, there are substantially greater risks if the government does not 
step forward and substantially address the problem.  Massive further foreclosures 
begetting boarded up damaged homes begetting further house price declines by neighbors 
begetting further foreclosures is an all too likely scenario absent implementation of the 
Dodd proposal.39  The current harm to our national economy is severe enough, and worse 
is sure to come. 
 
D.  Speed of implementation; uses existing institutions. 
The scale of the foreclosure crisis requires a quick and a major response.  In practice, 
these two factors are often in tension with each other.  In order to get help to families that 
need it, there should be a policy bias toward using existing institutions as much as 
possible, to avoid the delays of designing and staffing new ones.  The Dodd proposal 
accomplishes this goal by using existing institutions: a modified loan product that is 
government-insured (FHA), a mechanism for private parties to provide the funding for 
the loans (through the secondary market entity Ginnie Mae), and a distribution 
mechanism (currently underemployed loan officers and motivated servicers with lending 
affiliates).  Assuming servicers accept short refinances, it should not be difficult to make 
and fund the FHA loans. 
 
As discussed below, this is still a large, new program, and will take time to implement. 
 
V.  Suggested adjustments to the bill. 
 
We agree with Chairman Dodd that there is no need for an eligibility screen for 
borrowers that would require that the borrower currently have a 40% current debt-to-
income (DTI) ratio, as Chairman Frank’s excellent proposal states.  Such an eligibility 
requirement will exclude many deserving homeowners who, although they have a less 
than 40% DTI, cannot pay their current mortgage because they have other debts that they 
need to pay or unique expenditure circumstances.  A 40% DTI is especially burdensome 
for lower income homeowners, as it leaves little residual income for other necessities.  In 
addition, it is not necessary to impose an existing mortgage debt-to-income payment, as 
other factors already screen potential borrowers.40  Given that many borrowers will not be 
helped by any program that is purely voluntary for servicers and lenders, as described in 
Section VI, the program should not be further restricted with a DTI requirement. 
 
However, we do have a small number of suggestions to improve the measure.  First, 
Chairman Dodd’s idea of recapturing equity from borrowers helped by the program when 
they later sell their house is fair, and will help keep the program solvent and prevent 
taxpayers from having to cover those losses.  We also agree that the amount of recapture 
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should reduce on a sliding scale over a five-year period.  However, Representative 
Frank’s formulation of cutting off the appreciation recapture at 5 years for sale or 
refinance, except for a flat 3%, rather than sharing appreciation half and half in 
perpetuity, strikes us as preferable.  Chairman Dodd’s proposal will need to permit 
households to retain appreciation due to capital improvements; calculating costs of such 
improvements beyond a five-year period would be administratively difficult.  Further, 
cutting the amount of recapture after five years to a flat 3% would be fairer to the 
families involved. 
 
Second, the bill appears, at section 2(e)(6), to permit the next Administration to waive 
any of the protections in the bill.  That authorization is dangerous, because it would 
permit a full lender bailout.  For a bill with such a short time horizon, the bill should not 
permit such broad powers to waive the important protections.  Third, the section on 
encouraging Fannie Mae and Freddie Mac to similarly refinance distressed loans is 
worthy, but may not be workable; in any case, the GSEs’ housing goals should not be 
waived.  Fourth, it is not clear how the auction process would work.  For such a process, 
it is important that Sen. Dodd retains all the protections against investor bailout, such as 
the 13% haircut requirement.   
 
Finally, the administrators of the program will need to issue rules to protect against 
mortgage broker abuses in originating loans under the program.  Compensation to 
brokers or retail originators that increases when the interest rate charged borrowers rises, 
through yield spread premiums or overages, should not be permitted.   Further, FHA 
should police the terms of these loans in the market to make sure that lenders are not 
charging excessive fees or interest rates, since the loans are fully government guaranteed. 
 
VI.  Court-supervised modifications are necessary complement to bill. 
 
Even with the passage of the Hope for Homeowners Act, a significant proportion of 
troubled homeowners, who could afford to sustain a mortgage on economically rational 
terms, will be forced into foreclosure because the loan servicer cannot or will not agree to 
modify the loan or refinance under the Act.  Often this result will be to the clear 
detriment of investors as a whole.  It is critical in such cases, as a last alternative to 
foreclosure, to permit a court to adjust the mortgage if the borrower can afford a market 
rate loan. Currently, bankruptcy courts can modify any type of loan, including yachts and 
vacation homes, with the exception of one type: primary residences.  Removing this 
exclusion would help homeowners (not speculators) who are committed to staying in 
their homes, without bailing out investors and without costing taxpayers anything.   The 
Helping Families Save their Homes in Bankruptcy Act (S2136) provides a narrow, time-
limited mechanism for breaking the deadlock that is forcing into foreclosure families who 
can afford a market rate loan.41   
 
We believe that the court-supervised loan modifications bill is a necessary complement to 
the FHA refinance program for three reasons.  First, it provides important incentives to 
get lenders to voluntarily agree to the short refinances.  Second, it's an important 
backstop for families who fall between the cracks and can't get the FHA refinance.  There 
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are a number of reasons that voluntary modifications are not occurring in sufficient 
numbers, including overwhelmed servicers and fear of investor lawsuits (Chairman 
Dodd’s proposal to provide a safe harbor against lawsuits for servicers participating in 
this plan is a positive step, but won’t stop all lawsuits or prevent all fears of them).  The 
most vexing obstacle, however, is when there is a piggyback second mortgage holder 
who won't agree; a third to a half of 2006 subprime borrowers took out piggyback second 
mortgages on their home at the same time as they took out their first mortgage.42 The 
presence of these loans often makes it impossible for servicers to modify either mortgage 
because the second mortgage holder has no incentive to cooperate.43  
 
Finally, it could take as much as a year to get a large, new program of this scale up and 
going, while the bankruptcy change can be implemented immediately.  Thus, to address 
the current subprime default crisis, we'd need the court supervised modification program.  
The FHA refinance proposal would still provide important help for many subprime 
borrowers and, unfortunately, it will also be needed for the second wave of foreclosures, 
namely poorly underwritten option ARM and Alt-A mortgages that are scheduled for 
payment increases loans in 2009 and beyond. 
 
Together, the Hope for Homeowners Act and the Helping Families Save their Homes in 
Bankruptcy Act, would prove highly effective at stemming the tide of coming 
foreclosures, and providing urgently needed relief to struggling homeowners, the 
communities they live in, and the economy as a whole.   
 
Conclusion 
 
Effective government action is urgently needed to avoid a flood of needless foreclosures 
that will devastate families, destroy communities, and do further damage to the economy 
as a whole.  We believe that the Hope for Homeowners Act is a strong proposal that will 
provide an effective tool for stabilizing the economy and speeding recovery.  We applaud 
the Committee for focusing on the need to find a prompt and effective mechanism for 
breaking the cycle of spiraling losses in the housing and mortgage markets.  
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