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Dear DirectoChopra

1. Introduction and Overview

The National Consumer Law Cenf@n behalf of its lonincome clients) and th€enter for Responsible
Lendingcongratulate you on your confirmation as Director of the Consumer Financial Protection Bureau
(CFPB).

We write to express serious concerns about two actions tihet CFPBook a year ago under Director
Kathy Kraningefinding that certainearned wage a@ss (EWA) producssr € not “credit
Truth in Lending AcThese actions and the legal reasoning underlying them have the potential to open
up huge loopholes in our lending and even fair lending laws.

undc

We urge theCFPRBo regulate feebased EWA mducts as creditThe CFPB shoulelscind or
significantlyrevise theNovember2020EWAadvisory opinior{ AdvisoryOpiniori' .)The Bureau should
alsorevoke theDecember2020Compliance Assistance Sandb@poval(CASPrder pertaining to
certain aspects of PayAcBWAp r ogr ams ( “ CA Sor éopvert itnto atime-lithited motr " )
action letter, and should order PayActiv to cease misrepresenting the order

We also urge the Bureau &iminateor significantly reisethe Advisory OpinioProgramand the

Compliance Assistance Sandbox Program and to make significant ctattygedlo-Action Letter Policy.

As the EWA Advisory Opinion and PayActiv CAS Approval Order demonstrate, these programsresult in
secretive,one-sided process that allows industity obtain favored interpretations of the law that give

them a safe harbor from liabilityithout any input from consumers or consumer advocateker
policymakerscompetitors, or other members of the publithe CA®rogram also results in the

i mpression that the Bureau has endorsed a particu
being misused in state lobbying efforts and to gain an advantage over competitors.

We appreciate that the free or lowarost employerbased eanedwage access products addressed in
the Advisory Opiniomnd CAS Approval Ordenay appear to b@romisingways to help consumers



bridge the gap between paychecks. But these prodyszsticularly those that allow feesre not

withoutrisks and the Bureau’s actions also have repercu
they directly addressihe Bureau did not do any outreach to consumers, competitors or the broader

public before announcing these actions

Qitically, thelegal reasoning on which tke actionsare based is flawed and will beand is being-

used to facilitatewidespread evasions of credihd, potentially,fair lendinglaws with consequent harm
to consumersWhile both theAdvisory Opiniorand CAS Approval Ordare, on their face, strictly
limited to a narrow scope of productthey are already beingsed tobolster claims thahigh-cost,
fintech payday loans and other dangerous forms of tight creditare or should beentirely outsideof
laws that goverrcredit. We also fear evasions lafwsthat prohibit discrimination against communities
of color and other protected classes

Misuse of theAdvisory Opiniomnd CAS Approval Ordé predictableand is already happeninin

particular, we hae reason to believe that PayActiv is not using@#s Approval Order good faith.

TheCAS ApprovalOrderppl i es to only a | imited CGRPBgSpeched of Pa
thattheorderdoes not constitute t hpmgartidiaraspeatsoftedaghatid or s e me n
programit approved, let alone other PayActiv produc¥et PayActiv is claiming that the CFPB approval

is a “clear signal” that PayAct iCFPEBperavaltotrpee “ gol d
state legishtures to create gaping holes in their usury laws that would accommodate PayActiv products

with costs andbdther featuresoutside theC AS A p p r o lmitd—ex@mptiomghat might evenbe

used bynew forms of payroll deductiopaydaylenders offerindoans with high fees.

TheAdvisory Opiniotakes the position thatunder certainnarrow, prescribed circumstances, EWA
productsthat involveno paymentwhatsoever by the employee, voluntary or otherwiseaccess the
fundsortheprogramar € not “ c¢he €rah in LendiognAdt €TiLA) aRdgulation Dbecause

t he empl oyee doé&Whilaitdstpossiblaltatfree advarices thdt are repaid in a single
payment are not subject to TIlfér other reasonsthe superfluousandflaweddiscussion of thecope of
“debt’ breaks new groundstrays far beyond established understandings of Regulation Z, ignores
contrary authorities, andails to consider the high likelihood that the interpretatiwiiil be used to
promote widespread easions of TILAndpossiblythe Equal Credit Opportunity Act (ECOA)

TheCAS Approval Ordeapplyingargely similareasoning, takes the same position as to the PayActiv
model it addressesret theCAS Approval Ordéarcludes additional problematiglements, including a
model that charges feesvhich can be significarand that potentially involves payroll deductions from
future, unearned payOther PayActiv programs, not covered by AS Approval Ordenave even

more concerning features, includj bank account debiting (even in employesed programs), higher
fees, and repayment options that go beyond earned wages to future wages. Yet the subtleties of what
the CFPB has approved and what it has not invariably get lost.

TheAdvisory Opiniomnd CAS Approval Ordéscus on features of EVié&hat are not relevant- by the
plain text of TILA and Regulatior-B determining whether a transaction extends credit or creates a
debt. Indeed, @st regulatory interpretations of TILA routinely fouttiéit products werecredit despite
the presence of thessameelements.

We note that the Bureauin a consent order entered into this montiecentlyconcluded that aincome
share agreement (ISAgcredit. ISA providers have rested on many of the same arguments that EWA
providers have to claim DaspitéeySAarprovitdefsercin
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products are not | oans, the Bureau cdesépgroductie d t hat
are credit and have to comply with federal consumer protectjohecluding the Truth in Lending Act.

We applaud the Bureau fanaking this determinatiom the ISA space and urge it to turn the same

discerningeye toward EWAs.

Qurantidiscr i mi nati on | aws, as wel | as our <credft | aws
a product i s roultbe‘arguedtioat miseisnot beltawared bytfair lending lavwsvhich

use similar definitiondn an era whereamplex algoithms and use of social media data may exacerbate
discrimination against communities of color and other protected classes, it is especially unwise to

narrow the scope of our fair lending la¥icr a potentially broad range of products

The CFPB never sHdihave put out interpretations with such widanging and complex repercussions
without the thorough analysis they deserve. Nor should it have doneitbmut any opportunity for
public input.

Indeed the processsthrough which these interpretations were forged are deeply problemdte.

Bureau reached its conclusions after outreach fliadustryandsecretive bacland-forth with one

company but with no opportunity forconsumers oconsumer advocate®ther policynakers state
regulators,competitors or other members of the public to offer their viewEhelack of broader input is
especially troubling because it is debatable whether EWAs are helpful or create their own cycle of debt,
and becausette interpretatiors break new ground on the scope of TILA that never should be
undertaken on a secretive, or@ded basis without inpurom other stakeholdersThe meager legal

analysis in thé\dvisory Opinion and CAS Approval Oredlectalack of thorough consideratigrboth

on the legal merits and on the policy repercussidhs y A anisusg of theCAS Approval Ordaiso
highlights why the CFPB simply should not be in t
products.

Ultimately, these interpretations underscotiee fundamentally misguidefoliciesthe CFPBRdopted

last year to create thadvisory opinion progranthe compliance assistance sandbox program, and other
"innovation" programsThese programgrovide a vehid for industry players to obtain favored
interpretations of the lawthat facilitate evasionswithout any opportunity for consumers or others to
weighin Th e C F P Bi$ I®ingusedisan implied endorsement af ¢ 0 m p@dugts, s
notwithstandinganyc aveat s i n t, lamdto@ierRoBR 'lobbyirgeffoitsdonveaken state
consumer protection laws and to gain contracts over competitémsaddition to revisiting the EWA
Advisory Opinion and CAS Approval Oreer urge the Bureau teliminate ordramatically revise these
programs.

Recommendations

1 Cover feebased EWA products as credit under TILA aescindor significantly revisehe EWA
Advisory Opinion. While the Advisory Opinion only covers free produdtg,drrors in the
CFPB' s discussion of “debt,” the complexity of
being used to promote evasions are simplytoogreats peci al l'y in | ight of t

1 CFPB, CFPB Takes Action Against Student Lender for Misleading Borrowers about Income Share Agreements:
Consent Order againSttudent Loan Originator for Deceptive Practices Sends Clear Message to ISA Industry, Sept.
7, 2021(quoting Acting Director Dave Uejidiitps://www.consumerfinance.gov/aboutis/newsroom/cfpbtakes
action-againststudentlender-for-misleadingborrowersaboutincomeshareagreements/
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extension of that opinion to febased products througPayActiv approval ordefhus, we urge
the Bureau simply to rescind the opinidn.the alternativefor the completely free EWAs that
the AdvisoryOpinionaddressesthe CFPBould considerevigngthe AdvisoryOpinionto
eliminate any discussiont6fd e bt ” and to focus instead on

t he

companies thatareoutsidRe gul at i on Z’' s becadse they doinaimegularly cr edi t

offer credit with afinance charg®r anagreementto payin more than four installments.

1 Rescindhe PayActivCAS Aproval Order. TheCAS Approval Ordgives PayActiv protection
from any liability— not just in actions by the CFRBor acts done in good faith conformity with
the order even if theorderis determined to be invaliBut PayActiv is not acting in good faith
and is misusing the order, amgbod faith reliance and the broad grant of immunity are not
justified given the faulty reasoningnderlying the orderThus, the order should be revokddl.
the CFPB wishes to continudleating data from PayActiv while it studies how to treat EWA
programsthe CFPB should end t@AS Approval Order and replace it vdttime-limited no-
action letter under which the CFPB states its intention not to bring an enforcement action in
exchangdor the continued collection of datliom PayActiv

1 Immediatelyorder PayActiv to cease and desist from misusing and mischaracterizingtter
and give PayActiv a limited time to respond to this lettéFhe letter shouldnotify PayActivof
possible gounds for terminatiorraised in this letteandgive PayActiv an opportunity to
respondwithin a reasonable period of time

9 Pending rescission of thAdvisory Opinion andCAS pproval Order, issuea public statement
emphasizing the limited nature othe two actions the limited EWA programs to which they
apply, and the fact that the CFPB has not endorsed EWAs or PayAtiiv is necessary to
prevent further misunderstanding about the scope and impact ofAtieisoryOpinion andCAS
ApprovalOrder.
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payday loansGiven the growth of this market, the CFPB should begin examining EWA
providers, as well as companies that offer diremiconsumer products that falsely claim be
advancing waged.he Bureau has supervision authority over payday loans regardless of how
these products are treated under TILA.

f Eliminateor significantly alteri KS / Ct . Q& ! ROA aahdIomglidntey A 2y t N2 I NJ

Assistance Sandbox Prograemdmaked A Ay A FA Ol yi OKI yA&ién Leiter (1 KS

Policy and Trial Disclosure Sandb@heprograms angolicies adoptedn recentyears create
secretive, onesided processethat favor industry and harm consumeigive liability protection
for conductthat may violate the law; result in inappropriate endorsement of particular
companiesor products purport to limitthe grounds on which th€ FPBanterminate approvals
inappropriately granted; complicate compliance for wiatended companies; and consem
Bureau resources better spent on protecting consumers.

2. Earned Wage Access Products, Even Free Ones, Pose Risks to Consumers

This |l etter primarily focuses on our concerns
under TILA and the waydhit could cause problems beyond the narrowly defined EWA programs that
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the Advisory Opinion and CAS Approval Omtdairess. But for context, we would like to briefly touch on
some concerns about EWA products and other payday advance products.

TheAdvisory Opiniortovers only EWA programs that are completely free to the consumer, that do not
involve debiting a bank account, for which a payroll deduction may be submitted only once unless there
is a technical or administrative error, and with a conm@nt not to engage in debt collectio@ertainly,

those programs are far less expensive, and pose fewer risks, to consumers than payday loans.

But even a free EWAike other balloorpayment loans repaid on paydaypsesthe risk of a cycle of
debtand reborrowingwhen repayments are not affordable. Taking an advance on the next paycheck
when a consumer cannot cover an expense with the current paycheck creates a hole in the next
paycheckEven free loans can be unaffordable and trigger a cycle of-ebich is exactly why payday
lenders sometimes offer free loans to new customers.

Data indicate thaEWAs may put people into an even more extensive cycle of repeat reborrowing than
traditional payday loans. THeypical frequency of use for those who uigese products runs from 12
times per year on the low end to 120 at the high end, with most at or above 24 times égear

following chart)® In other words, typical users of these produafspear touse themnearly every pay
period.Some consumers maggularly take advances multiple times during a pay period, and for some

workers, the “pay period” is a single day’'s earni

Company Typical Frequency

Of Use

Daily Pay 1.5 imes per week T8

1.4 accesses per month

FinFit Limit of | access per pay period 24

| to 4 accesses per month depending

FlexWage on employer settings 12 1o 48
Instant 4105 o iod ‘
Financial to 5 accesses per pay perio 36 to 120

Payactiv | to 4 accesses per pay period 24 to 96

Sourca: Aita
*WCLC calculations assuming semi-monthly pay.

2 Seeleslie Parrish and Uriah King, Center for Responsibleriggri#fliantom Demand: Sheerm due date
generates need for repeat payday loans, accounting for 76% of total volume at 15 (July 9, 2009),
https://ww w.responsiblelending.org/paydagnding/researckanalysis/phantorrdemandfinal.pdf( “ CRL ,

Phantom Deman”) (describing meealsdeFPR Rayday, VehidecTitld, and n i s u
Certain HigkCost Installment Loans, Final Rule, 82 Redy. 54472, 54480 (Nov. 17, 2017).
SThe “typical frequency of use” numbeBasedlwansandEagyport ed

Pay: Disruption Reaching Scale atl#3(April 2019). The typical advances per year were calculated by NCLC
assuming semimonthly paychecks.

n .
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With this cycle of reborrowing, consumers are often not getting liquidity to cover new expenses; the
advances are merely filling the gap created by the prior advance. That is, like traditional payday loans,
the advancesnaycreate their owrt p h a ndemand?

Even ifthe cost is zero or low, EWA®se the same problems asher balloonpayment loans. In 2017,
the CFPB required that bati-back payday loans that do not assess ability to repay step down in size
followed by a cooling off period similr structure would benefit EWAs, whether ultimately imposed
through rules or voluntarily by the employer or EWA provitler.

Even without fees, programs t hamaymake klarddrtosageausy t 0 S
for large, monthly expenses éikent. More frequent pay-especially for the lowvage workers who
frequently use payday advancesnay only make savings and financial management more difficult.

One survey concluded that “a daily pawchetk coul d
“Workers that receive their wages daily tte-nd to s
day basis,” said Salvador Gonzalez, a certified p
teaches account i ng lizetworkées whoaet pald weeklye hiwveakly gr evert* U n

mont hly, people that earn a daily paycheckK are 1|e

Aworkersurvey confirmed that many would find it more diffictdtmanage with a daily paycheck.
“Only 8% of the survey’'s respondents said that ge
paychecks better an d Thegraphdepicts the challengesf adaily gaycheaks t e r . ”

Why Americans Aren't Sold On a Daily Paycheck

42%

L
i
o

o

“
£

o

o

a

@
o

It would be more 1 like to see a bigger Iwould spend more | wouldn't be motivated
difficult to budget = amount on my paycheck money daily to go to work

2 Share Last updated Nov. 5, 2019

Source: GoBankingRates.com.

4SeeCRL, Phantom Demarsljpra.

5SeeNCLC, Early Wage Access: A Good Option for Workers or a Fintech Payday Loan? (March 2020),
https://www.nclc.org/images/pdf/banking_and _payment systems/pbrlywageaccess.pdf

6 Grace Lin, GoBankingRates.com, Survey: Turns Out a Daily Paycheck Could Be the Worst Possible Thing for Your
Finances: It's harder to control spending when you get paid every day (Nov. 7, 2019),
https://www.gobankingrates.com/money/jobs/daitpaycheckcould-be-worst-thing-for-your-finances!

71d.
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EWAs often claim that they are a “fintech” soluti
But it is not clear that there is a problem, or that it would be a good thing to disrupt the biweekly
paycheckThe traditional, full biweekly paycheck viks well as a savings device for the large, esce

month bills like rent, credit cards and utilities:

Americans weren’'t wrong when they said it
schedule—in fact, the experts agree.

“As a g e n easierto createla budgetiwhen gourgayment arrives biweekly or monthly

because most major expenses (mortgage, rent, student loans, car loans, utilities) are typically

pai d mdbankbxecutive'JudittCor prew said. “If youwheekt e rece
every month, it can be easier to determine how much you need to hold for those significant

bills. With a daily paycheck, you have to calculate a smaller amount, which can make it difficult

to save unless you remain conscious of the exact amounteneed f r om ea&h day’' s pe

The jury is still out on whethegven freeEWAh el p or hwurt consumers, or if

CFPB research on that topic would be welcome.Wge theCFPB to collect data, which will be useful in
understanding hoveome of these programs work. It will be important to find a way to couple data on

the EWA providers’ side with actual data about th
NSF fees (even if not directly triggered by the EWA repayment), latefeather payments, and

general cashflow management. The CFPB should view with a critical eye claims by EWA providers that

they help people avoid overdraft fees when those claims are based on assumptions that might not be
accurate® We also urge the CFP8rmhake its research public.

3. Feez2 NJ &BhsedModels and Models That Access ConsurbapositAccountsPose Special
Concerns

Concernsbout EWAstart to rise if there are any fees. For example, the PayAciess Choice
program—one of twoprogramscovered bythe CFPB approval ordeicharges$l per accessp to $3
for a oneweek pay period and up to $5 per biweekly paycheck. In addition, PayActiv cBargeper
transferto employees whavant their funds instantly and do not want to wait a day ém ACH transfer
to settle. Conversations with several EWA providers have cogfirihat it is common for 90% of
workers who use EW# choose the more expensive instant pay option.

Thus, at the high end, assumingih&tantaccesses per month, an erogke could payp to $36 a

month, or $432 a year real moneyfor the low-wage workers whdrequentlyuse these products. Even

with only four accesses per biweekly pay pedaddh e hi gher end of the “typica
PayActiv-that could still beabout $27 per month if the employee always uses the expedited feature.

And even without use of the instant pay feature, $& 2tillreal money- several meals-for people on

the edge particularly if that moneys not buying additional liquiditgnd is nerely filling the hole caused

by the previous EWA

81d.

9 EWA providers may be making assumptions that consumers would have incurred overdraftdegain

situations when that might not necessarily have been the case. In the absence of pay advances, consumers might
have forgone spending or covered expenses in another way. Even if a given advance avoided an overdraft fee, it

might have triggered aycle of debt or encouraged excess spending that caused future overdraft, NSF or late fees.
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Of course, some EW#oviders charge even more, especially those that charge daily. Those more
expensive programs ar Advisorg OpinmroanccQAS Approval OYaatthe CF P B’ s
C F P B ’oss stdl send a general message of approval for the industry, and a message that these

products do not create debt and thus are not covered by credit |aheste may be virtually no limit to

how high these fees could get, particularly if these productsexcluded from state credit laws.

Some EWA prograntkat primarily use payroll deductioni nc | udi ng s oprogranesf Pay Act i
outside the scope of thépprovalOrder—also debit bank accounts and cdinectlytrigger overdraft

and NSF fees. As we wrdtand it, this typically happens in two situations: In states where payroll

deduction hits regulatory obstacles, and when the employee requests an advance after the close of

payroll but before paydayn thosesituations the program may debittheconswewr ° s checki ng ac
directly, potentiallytriggering overdraft or NSF fees

Whi | e t KAdviso§/Ppirdon and CAS Approval Odienot coverEWASs that debit bank

accounts the nuances get losts these actions are described and used out in thddvés discussed

bel ow, PayActiv is using the CFPB’s actions to im
CFPB's actions are also at high risk of being vie
programs regardless of the differences amagmnggrams.

TheAdvisory Opinion and CAS Approval Omsodo not cover programs that are diretd-consumer

and are not through an agreement with the employ&he Opinion and Order also do not address the
use ofpurportedly voluntary‘tips.”*° Thus, wewill not address those programs in this letter.
Nonetheless, we would like to flamur concern that CFPB discussion in the now rescinded 2017 payday
loan abilityto-repay rulehas been used by industry to clagapport for a model we view as highly
evasiveand harmfult!

In our recent comments to the California Department of Financial Protection and Innoyatexaised
seriousconcerns about the diregb-consumer model, about the assumption thsd-calledtips are

purely voluntaryand about the treatmat of tipsunderfederal and statéending laws2 Companies can

employa variety ofstrategies to make ulifficult not to tip or to make the onsumer feel compelled to

tip. Even absent those strategi€si p” model s take advant thagheywii consun
be denied future access if they do not tip and of misunderstanding about how small individual tips add

up to high costs over time and high interest ratsignilar to$15 per $10@ricing onpayday loans)?

10 A colleague recently recounted how he found it impossible to undo the default tip option in an app, even after

deleting and reinstalling the app.

1See82 Fed. Rg 54472, 54531, 545448 (Nov. 17, 2017). We note, however, that the exception focost

advances in the payday loan rule requires that any tips be true voluntary, which is likely not true for many tip

models. Moreover, the need for an exception reirdes that the advances are credit under TILA; otherwise, an

exception would not have been necessary.

2SeeComments of NCLC, CRL to Commissioner Manuel P. Al va
PRO 0221, Proposed Rulemaking under thali@rnia Consumer Financial Protection Law: Earned Wage Access at

912, 20 (Mar. 15, 2021) (“NCLC, CRL CA DFPI Comments”),
https://www.nclc.ordimages/pdf/high_cost _small_loans/payday loans/CRL_CA_DFPI_EWA_Comments.pdf

3 Most borrowers likely have no idea what a high rate of interest they are pa$ig.e.g Cyrus Farivar, NBC

News, Millions use Earnin to get cash before payday. Criticheapp is taking advantage of them. (July 26,

2019).



https://www.nclc.org/images/pdf/high_cost_small_loans/payday_loans/CRL_CA_DFPI_EWA_Comments.pdf

T he ‘“modelpssalso migratg from products that purport to offer access to wages to outright
loans* The cost to the consumer is the same whether the price is labeled as a tip or as irfemestf
voluntary, tips could still be finance charges under ¥laAd they are still subt to state usury law¥.
Bvasions will explode if the CFPB and states do not stop them.

4. TheAdvisory Opinion andCAS fAproval Order are based on a fundamental misconstruction of the
legal definition of "credit"

4.1. Overview

TheAdvisoryOpinion takeshe position that under certain prescribed circumstancése EWA
products ar e Reagtlation ZTheCAS AprovalOrded, applyindargely consistent
reasoning, takes the same position as to the PayActiv model it addresses.

TheAdvisoryOpinionreasons that EWA productgth certain characteristics Cover ed EWA Progr
do not involve “the offering or exleshstiCoveredf ‘ cr e
EWA Programs aspecified ashose where the provider corgicts with the employer; the provider

relies on employeprovided earned wage information; the product carries no cost, including tips, to the
consumeff unds are directed to the account of the cons
employerfacilt at ed payroll deducti on f r ocertain boaditiensfprl oy ee’ s
and limits on repeated attempts if repayment is not mattee provider has no remedy in the event of
non-repayment; the provider makes certain warranties; and the previibes not assess credit rigk.

14 See, e.g Fast Company, These 2 Black founders aim to offer a fairer alternative to payday loans (Feb. 18, 2021)
(“When requesting a |l oan, for i nst anticeapporStoplofaheiatpk s bor r
to the lender, starting at 7% or $3.50 for new borrowers seeking $50 loans. Technically, the donation is optional,

but the only way to avoid it is through a toggle in Sol
reque st . There’s no way to opt out of donations while mal
rai sed concerns about the tipping model. While SoLo’'s
platform involve no tipping at althe app notes that loans are much more likely to be funded when users tip the

maxi mum amount. Between tips and donations, users may
than payday loans, even if the model for late payments is less pregator ) .

SeeFeder al Reserve System, Truth in Lending, Final rule
has generallytakenacabg-c ase approach in determining whether part.
notinterpretRegula i on Z t o automatically exclude al/l ‘“voluntary

(implementing the Truth in Lending Act Amendments of 1995, which establish new creditor liability rules for

closedend loans secured by real property or dwellings and comeated on or after September 30, 1995).

%St ock v. Meek, 35 Cal.2d 809, 817, 221 P.2d 15, 20 (1¢
society benefits by the prohibition of loans at excessive interest rates, even though both parties are willing to
negotiate them. Accordingly ‘' vol unt ar y’ payments of interest do not w
usury are not considered voluntary, but are deemed to |
provided for lenders, and all borrowers save fraudulent ®aee protected, usurious transactions will be

di scour aged. actorddacdwitkiv.i\dlcoxg Bl Cal.App.5th 975, 888(2017); Buck v. Dahlgren, 100

Cal.Rptr. 462 (Ct. App. 1972); Heald v.-Hénsen, 52 Cal.2d 834, 837,345 P.2d 457, %2 ) (“ I n t he abs
of fraud by the borrower, the parties to a usurious transaction areingtari delicto and, where a loan agreement

calls for usurious interest, the borrower may recover
17 Advisory Opinion at 4.
181d. at 4-7.



As theAdvisory Opiniom ot es, Regul ation Z defines “credit” as
incur debt and¥tilkeé¢ est at st pray me et TitAs similahThe f  “cr edi |
AdvisoryOpinionoffersthe following rationaldgo support its determinatiorthat Covered EWA
Programs are not credit:
@they “do not ##mplicate a ‘debt’”;
(b) considering them not to be credit is consistent with a comment to Regulation Z that excludes
fromits defini on of “credit borrowing against the ac
a pension if there is no independent obligation to regasnd
(c)the “totality of the circumstances . . . suppo
theBureawwoul d generally Zonsider to be credit.?”

The Bureau also claims that its interpretation is consistent with the discussion of these types of products
in the 2017 payday lending rufé.

Upon further examinationas discussed in turn belowach of these prported rationaledails.
4.2. TheAdvisoryOLIA Y A 2y Qa RA &0dza 4 A 2 yis r€asangdS YSIFyAy3a 27F a4l

4.2.1. TheAdvisoryOpinionQa F LILJX AOF GA2y 2F GKS .ft101Qa [I &
unreasonably narrow.

As theAdvisory Opiniomotes, neither TILA nor Regulation Z define term*“ d e bsed'within the

definitonof“ credi t” as “the right to defer paynméamt of d
Advisory Opiniosimplyappl i es a definition of —“ade“b[tl”] ifaboim iBtlya
claim;, a specific sum of m3vnamgddoenbludgseemant “ o
liability” arises with Covered EWA Progr ams.

TheAdvisory Opinioincludesnos i gni fi cant | egal analysis of the BI
Advisory Opinioh gurported justifications foits conclusiorare the following:

I @QOSNBR 92! GFdzyOlAazyltfte 2LISNIFiSa tA1S Iy SYLJ
scheduled J- & Rfwhighé 2 TGSy 2 OOdzNE ¢ ankBpjoyee receizedlafinay a i y OS>
paycheck on their last day of work, which may be earlier than the scheduled pgaytlzig
analogy fails completely, asaghemployee clearly has hbeen advanced fund$at it must
repay through a subsequent payroll deductidtoreover, EWA8€o0 not involvethe employer
paying its employees; they are third parties giving an advance on a future paycheck.

191d. at 7, citing 12 CFR 1026.2(a)(14).

2T] LA defines “credit” as “the r|ght g
and defer its payment.” 15 U.S.C. 602
21 Advisory Opinion at-B.

22|d. at 9-10.

21d. at 10-12.

241d. at 12.

Bldat 9 (quoting Debt "eBP0AN.k’ s Law Dictionary (11
%|d. at 8.

271d. at 8, n.24.

ranted by a credi
(f).
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1 Wages have been earnedet myday lenders also make loans against wages, sora#of
whichhave often already been earnedRayday brrowers still clearly haveraagreement to
repay thedebton paydayPayday lenders could also establish a mechanism by which they
confirmaborrowet s wages have been earned, bndact, at hei r p
new generation of fintech infrastructure companies are building APIs to facilitate access to the
data in payroll systems that could one day become as ubiquit@msl as availdk to predatory
lenders—as account information from data aggregators is toéfaphisfactor cannot distinguish
debt from nondebt.

9 The funds are transferred at no cost to the employee, just as receiving a paycheck costs nothing.
Whether there is a charge faredit has absolutely no bearingonwhetfed e bt  has been
incurred The cost is only relevant to whether ttenderis a“creditoe:one who “regul ar |
extends consumer credit that &ibject to a finance charge orpgayable by written agreement
in more than four installments. ® Indeed, a company may be a creditor covered by TILA even
if there is nocost to the consumersuch as credit payable in more than four installments.

1 Cedit risk is not assessed directly mdirectly.But the fact that the lender has a powerful
repayment mechanism that minimizes the need to assess abillikelihoodto repay does not
mean that money i s ackofuntdetwriting ibayproblgmate erediée nt . " L
practice, not a rabnale for finding that credit laws do not appMoreover, he EWA provider
does take steps to ensure it is repaid when it relies, either directly or through the employer, on
the empl oyer ', s amay roml It hree cearpd so y e enotprevioasfyr es ent
assigned itswage8Wer e t here truly no “liability” or “si
have no need to take payroll records into acco
employer to ensure wages are earnadd willberepali s anal ogous to a payda
ensuring that a prospective borrower has a source of income.

These purported rationales entirely fail to supptite conclusiorthat that the extension of fundss not
a “ | ioméclaiMbray “ sum of”—amthesyot“ddueebt .

We discuss the “liability on a c¢cl aid®d2inttesqgntextt of t
of Bankruptcy Code definitiom f  “ @ahdaniSectiod.2.4.1in rebutting therelevance of the
warranties EWA provideigve regarding claims and collections

But even if therasno liabiltyonaclammnder the first proEWAsof t he BIl ac
nonethelessnvolvea “ s p enoif f imothelgsy 'd ue by aThe ageament gpecifies
exactly how that mney is to be paid by the payroll deduction authorization.

28 Alex Johnson, FintechTakes, Payroll Data+Fintech (Mar. 1, B@p%)/newsletter.fintechtakes.com/p/payrofl

fintech( noting that as fintech apps using Yodl ee, MS, Fini
familiarize millions of consumers with the process of giving a third party permission tesabedr personal

financial dat a. lt's easy to forget, but 15 years ago
have made it feel safer, which gives payroll APl provi
212 C.F.R. §1026.2(a)(17)(i).

30 payActiv Fogram Terms and Conditions at 5, Appendix A to Compliance Assistance Sandbox Apglication

Payactiv, Inchttps://files.consumerfinance.gov/f/documes/cfpb_payactiv_approvalequest 202612.PDF

(“YOU ACKNOWLEDGE AND AGREE THAT YOU HAVE NOT ASSI GNED
FROM EMPLOYER OR ANY PART THEREOF. ") .
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TheAdvisory Opiniomloesacknowledgen a footnote thecomment to Regulation Z most analogous to
EWA-the commentexplaining that payday loans are creditet theAdvisory Opinionvholly fails to
wrestle with this commenteven as ae could easilyeplace a fewphrasesof this commentand
accuratelydescribe EWAas we do in blackline here

“Credit includes a transaction in which a caslecheck or electroni@dvance isnade to a

consumer in exchange fdme—eensume#s—pe#seﬁmeheelee;—m—exehangeﬁerconsumers

authorization todebit-the-consumer's-depositaccouRtS RdzOli (G KS Fdzy R4 FTNRY (K
pay, and where the parties agresther that the-check-willnotb-cashed-odeposited-orthat
the-consumers-depositaccount-willnet-be-debitedch deduction shall not occurntil a

designated3future date."”

Many loans, their status as credit not debated, are repaid via payroll dedu@tius, theAdvisory
Opinion appl i cation of the Bl auvorkasanablijnarow—Evercassurningar y def
that the Black’'s definition controls. We question

4.2.2. TheAdvisory Opiniorfails to consider other sourcethat mayinform the definition of
GRSO U ®E
The Advisory Opinicap pl i es an overly narrow dwilkefalngtea i on of “
considerother sources that may inforrthat definition.

First the Advisory Opiniomgnoresthe only case lawof which we are awarender TILAhat addresses

t he def i ni whicbhusesaodifferéntdappboachapplying he Fair Debt Collection Practices Act
(FDCPAJ ef i ni ti dmnoyf o“bdebgta’t:i on or all eged obgigation
out of a transaction in which the money, property, insurance, or services which are the subject of the
transaction are primarily for personal, family, or household purposes, whether or not such obligation

has been r edué®¢ht CEPBfaijeditdgonesitdér any of the case | ;
definition of “debt.”

Secondthe Advisory Opiniom gnor es t hat Regul ation Z's Official
may provide guidance for construing terms that TILA does not défileeAdvisory Opiniordoes not
consider state law. Californifor examplehas t wo definitions of “debt.”

The new California Consumer Financial Protectiondefimes” d e &st

any obligation of a person to pay another person money regardless of whethebtiyation is
absolute or contingent, has been reduced to judgment, is fixed, contingent, matured,
unmatured, disputed, undisputed, secured, or unsecured and includes any obligation that gives
rise to right of an equitable remedy for breach of performaifdee breach gives rise to a right

to payment3*

3112 C.F.R. part 1026, supp. |, comment 2(a)g14)

2pol lice v. gNatlLtld.TaPx shkinpdi 225 F.3d 379 (3d Cir. 2000)
involving a TILA claim, 12 U.S.C. 1692a(5)).

3312 C.F.R. § 1026.2(b)(3).

34 California Consumer Financial Protection Law (CCFPL), Cal. Fin. Code § 90005(hR{ef2QRd), stateUnder

the Bankruptcy Code, a “debt” is defined at 11 U.S.UC.

tm
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EWA agreements, for example, create an obligation to pay money by payroll deduction, even if that

obligation is contingent on the deduction being successfuliambtenforceable through a lawsuit.

(Whetrer t here is an “obligati on424iladdressingherelsvereel i n mo
of the warranties EWA providers give regarding claims and collegtions

Cal i f RosenthabFai8ebt Collection Practices Act also contains a defmitioo f “debt " :

The term "debt" means money, property or their equivalent which is due or owing or alleged to
be due or owing from a natural person to another person.

At the point that the EWA has been advadcthere is money due and owing on payday, véth
agreement to repay it by payroll deduction.

TheAdvisory Opiniogpi ves no consideration to eofdelorth@ass pect s |
of any other state.

Third, theAdvisory Opinioffiails to consider definitions of debt in other federal statutes, like the

Bankruptcy Codeand how they inform this questom he Bankr uptcy Code defines
on a ¥Thd mCdde defines a “cl ai m” orootsmehaghtisa “ri ght
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,

undi sputed, |l egal, equ¢itable, secured, or unsecur

The Supreme Court has rejecteafdcedbleelainhr Bament i nhbath

argument that a debt beyond the statut:e of | imita
A “claim” is allUKS.C.EBHal(5)/Satepar ysuedlyndeterrhines whether a
personhas such a right.. And Al abama's | aw, 1|ike

creditor has the right to payment of a debt ev

Johnson argues that the Code's Thewod “cl ai m” me
“enforceabl e” does not appearllUBC.8h04B) CoMrd s de
it is difficult to square Johnson's interpreta
intended ...toadopt he br oadest avai |l achrdsaenv.dHenfeiStaté t i on of

Bank,501 U.S. 78, 83, 111 S.Ct. 2150, 115 L.Ed.2d 66 (1991)

Similarly§ 1015 (A ays that a “claim” is a “right to pa
fixed,contingent,... [or]disputed ” | f a contingency does not ari ¢

101(5) as'(A) right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fix

contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or (B) right to an

equitable remedy for breach of performance if such breach gives rise to a right to payment, whether or not such

right to an equitable remdy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed,
secured, or wunsecured."”

35 Calif. Civil Code § 1788.2(d).

%11 U.S.C. 8 101(12) (“The term ‘debt’ means liability
8711 U.S.C. 8 101(5)(A). PartBof CaleS i on 101(5) goes on to define a “cl a
for breach of performance.
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https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS101&originatingDoc=Ia7399522397311e79822eed485bc7ca1&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_13200000fe532
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS101&originatingDoc=Ia7399522397311e79822eed485bc7ca1&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_362c000048fd7
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104240&pubNum=0000708&originatingDoc=Ia7399522397311e79822eed485bc7ca1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991104240&pubNum=0000708&originatingDoc=Ia7399522397311e79822eed485bc7ca1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS101&originatingDoc=Ia7399522397311e79822eed485bc7ca1&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_13200000fe532

dispute, then the claim isnenforceable. Yet this section makes clear that the unenforceable
claim is nonetheless a “right to paynrfent,” hen

Just | i ke the word *“ ouitsshavealsootbas® ra eldr d ehcht me d rdierbg,” d
broad and expansive reading for purposes of the Bankruptcy Code, and that when a creditor has a claim
against a debtoreven if the claim is unliquidated, unfixed, or contingetihe debtor has incurred a

debttothec ed it or . ”

TheAdvisory Opinioffiails toconsiderhow the case law under #nBankruptcy Codédefinitono f “ de bt ”
might inform the interpretation of TILA or of state law debt definitiof®ee below for discussion of how

the Bankruptcy Code definition bats the argumenthat a limitation on means of collecting prevents
something from beinglebt.)

4.2.3. TheAdvisory Opiniof2 dnalogy to borrowing against insurance policies or pensidms
misguided and dangerous.

TheAdvisory Opiniomlaims that its conclusion that Covered EWA Programs are not credit under
Regul ation Z is consistent with the comment to Re
the accrued cash value of an insurance policy or a pension account if tmeréindependent obligation
t o r &@PphaAdvisory Opiniom e f er ences the Feder al Re-ghatr ve Boar
“the consumer is, in effect,” only using the consu

First,a 40year old obscure comment in a different contexth i ch was not based on TI
not be used reflexivellna new context without considering wheth
purpose.P ovi di ng ear | y ac oramsedvaudas noestogpedoreguatons drome y
recognizing products as creditax refund anticipation loans (RALS) routinely employ the device of
providing consumer s e ar #Yyet, regulatershad no diffictilty recognizifigo wn mo
RALs as extensions@gdit subject to TILA2 The same is true of home equity loanpeopleborrow

against accrued valyessentially their own moneyhe TIA statute and regulation define credit as the

right to incur a debt and defer its paymefithey do notrequireany dme pendent ” obl i gati ol
the debt from distinct sourced.o our knowledge his concephasnever been adopted in any other

context when interpreting TILA-he definition of “credit” is not de
Payroll deduction is a ethod of payment.

Second, theAdvisory Opinioc | ai ms t hat “there is no independent
becausehepr ovi der may only r ecowfeacifluintdest @ ch r pauygrho laln d
“has no cl ai mgldairrectt tohhe iendplreyxdae” f celevantoaitheay ment .

warranties EWA providers give regarding claims and collectib8sction4.2.4.1below. That is a

38 Johnson v. Midland Funding, LLC, 137 S. Ct. 1407, 1412 (2017).

%% 1n re Chase & Sandborn Corp., 904 F.2d 588, 595Gir11990) (citing In re Ener@poperative, inc., 832 F.2d

997, 1001 (7 Cir. 1987)) (rejecting argument that a contingent obligation was not a debt).

40 Advisory Opinion at 9, citing 12 CFR part 1026, supp. |, comment 2{&j(14)

411d. (citing 46 Fed. Reg. 20848, 20851 (Apr. 7, 1981)).

42 SeeNational Consumer Law Center, Consumer Credit Regulation ch. 15 (3d ed. 2020) (discussing RALs). RALs

provide advances to taxpayers in exchange for the right to collect a payment from the goverinntiemtamount

of a taxpayer's anticipated tax refund.

4312 C.F.R. § 226.17(cIj. See als®alazar v. Cash Now Store, 31 P.3d 161, 167 (Colo. 2001) (RALS are loans
subject to state small dollar | oan a&dtaitawn™,r ateherctti man
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separate issue frorwhether there is an obligation to repalayroll deduction is a miebd of payment,
and the EWA agreement obligates the consumer to repay by payroll deduction. g2tyreil deduction
loans are widely accepted to be credit.

Even if there wer@oan “i ndependent obligation to repay,” th
strained to say the leasth& PayActiApproval Ordeargues! Emp | oyees have no oblig
any payments directly or *“vYetvhiyr elotelsyn’tto aP ayadtriawcta
payments to PayActiv through payroll deduction cam$éi an obligation to make payments by payrol

deduction? Payroll deductios certainly a method of making payments directly to PayActiv. The

employee is obligated; thegre not permitted tocancel the payroll deduction.

Third, theambiguity around whe pension advances are cretiiis caused problems for regulators and
consumers alike, which shoubehly offer strong cautioragainstregulating other products similarly.

Warnings fronfederal and staté regulators about the dangers of pension advances abound, and they
typically include discussion of how pension advances may claim not to be a loan and thus not make clear
or accurate disclosuresofcostieU. S. Gener al AGAOC dasndtedwitlgconOenf i c e (

that “[t]lhere is |Iimited federal over3hegGFPBhasf pen
a consumer advisory addressing “pensi dighirdedestance t
rates and f eeest” gaonvde r‘ronietnetn rteatrigr ees” and that mild.
“on g%Tahred .a&dvi sory notes that “[p]lension advance c
and interest rates, but you wil ITCcesr taadivnlsy rfye e |* Pte
Advances:NoBo Fast,” advises that the effective APRs o
‘“I't[his information may not be disclosed in ads or

wr i t*4NEIgC.fdund thahe APR for pension advances ranged from 27% to $0B%ension

advances were clearly defined as credit under Regulatitime4;ery problems that th6AOCFPB, FTC
and others have highlightedhigh, undisclosed APRs, obscure pricing, inability to understand the cost
would not be such a problem.

CFPB has taken two enforcement actiagainst pensiomdvanceproviders(in 2015 and 2018»oth
alleging,inter alia, that the providers had engaged in unfair, deceptive, and/or abusive practices by
falsely claiming that their products were not loans arad disclosing the cost of the loaffSNumerous
states have taken enforcement actions as Wwell.

44 CAS Approval Order at 6.

45 Seee.g, https://www.michigan.ev/ag/0,4534,7359-81903 20942340186-
,00.html#:~:text=0Often%2C%20the%20fees%20and%20costs,%25%20t0%20106%25%20a%20year

46 GAP, Pension Advance Transactions: Questionable Business Practices Identified and the Federal Response,
Testimony Before the Speci@bmmittee on Aging, U.S. Senate at 14 (Sept. 30, 2015),
https://www.gao.gov/assets/ga€d 5-846t.pdf.

CFPB, “Consumer advisory: 3 pension advance traps to
https://www.consumerfinance.gov/aboutis/blog/consumeradvisory3-pensionadvancetrapsto-avoid/.

48 https://www.consumer.ftc.gov/aticles/0513pensionradvancesot-sofast. See also GAO Report (July 2014),

4 Michigan Department of Attorney General, Pension Advances Are a Shaky Deal for Borrowers and Investors
Alike, https://www.michigan.gov/ag/0,4534 85981903 20942340186~
,00.html#:~:text=0ften%2C%20the%20fees%20and%20costs,%25%20t0%20106%25%20 &dis2lygsang
NCLGinding).

50 Seenttps://files.consumerfinance.qov/f/201508 cfpb_complaipénsiorfundingllc-pensionrincome.pdf
https://ffiles.consumerfinance.gov/f/documents/bcfp_futuimcomepayments _complaint_20189.pdf

51 Seehttps://money.cnn.com/2013/05/21/retirement/pensioradvance/
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https://www.michigan.gov/ag/0,4534,7-359-81903_20942-340186–,00.html#:~:text=Often%2C%20the%20fees%20and%20costs,%25%20to%20106%25%20a%20year
https://www.consumerfinance.gov/about-us/blog/consumer-advisory-3-pension-advance-traps-to-avoid/
https://www.consumer.ftc.gov/articles/0513-pension-advances-not-so-fast
https://www.michigan.gov/ag/0,4534,7-359-81903_20942-340186--,00.html#:~:text=Often%2C%20the%20fees%20and%20costs,%25%20to%20106%25%20a%20year
https://www.michigan.gov/ag/0,4534,7-359-81903_20942-340186--,00.html#:~:text=Often%2C%20the%20fees%20and%20costs,%25%20to%20106%25%20a%20year
https://files.consumerfinance.gov/f/201508_cfpb_complaint-pension-funding-llc-pension-income.pdf
https://files.consumerfinance.gov/f/documents/bcfp_future-income-payments_complaint_2018-09.pdf
https://money.cnn.com/2013/05/21/retirement/pension-advance/

These problems with pension advances should be a wanohtp regulate other products similarly,

rather than a weak attempt to | uSheledsonisthatpemgohi ng o
advance loans are credit and should be protected A, not that the CFPB should fail to learn from
pastregulatoryerrors and make the same mistake twice.

Borrowing against a life insurance policy also poses dangers. The way in which compounding interest
decreases the value of the life insurance poligll beyond the borrowed amount is opaque and could
leave people with deeply depleted polici®dt is not clear why there is any policy or legal justification

for not subjecting these loans to the APR disclosures and other requirements of TILA.

7 A
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Finally, theAdvisory Opinioc | ai ms t hat the “t ot althédonclusiofthatci r c umst
Covered EWA Programs are not credit because (i) providers have no rights against the employee in the

event of nonpayment; (i) employseare not charged a participation fee or required to use a certain

account; (iii) no interest or other fees are ¢had against the transaction; (iv) there are no late fees or
prepayment penalties; (v) providers do not take payment authorization from the employee, such as a

check, ACH, or debit authorization; (vi) providers do not pull credit reports or scores owEb&rssess

credit risk; (vii) providers do not report to consumer reporting agenaed (viii) providers do not

engage in debt collection activities. Lastly, thavisory Opiniomotes that its approach is consistent

with its approach to EWAs in the ZDpayday lending rule.

While some of these factors, in particular the lack of fees, impact the ultimate question of TILA coverage

for certain EWA programshey aremostly r r el evant to the question of wh
under TILAMost of these factors have noeed for elaboration, because ample products that are clearly

credit share some combination of these characteristics. We will spend some time addressing the

guestion whether providers have rights against employeesa s E WA s heyard“rmi- m t hat t
recoursé®3is often one of their top talking points for evading coverage under credit laws. We will also

address the ndee characteristic and the reference to the 2017 payday rule.

4.2.4.1. Debt is still debt and credieven if the creditor makes waanties limiting how
the debtcan be collected

The CFPB justifies the view that the EWA progr ams
against the empl oyee °SNeithertheAdvsorypirtionnorfthe QAS PBgraval me nt 7
Orderma kes any bl anket as-secbiuosBet heaoursefréiidastiorsoe “ non
cannot be credit under TILA. Similarly, neither o
(and whether that would be relevant even if it,iblut those aguments were advanced by PayActiv

Those argumentbave no merit.

52SeeTony Steuer, Amy Danise, Forbes, The Dangers of Life Insurance Policy Loans (Sept. 29, 2020),
https://www.forbes.com/advisor/lifeinsurance/danger®f-policy-loans/.

53 Sege.qg, https://www.payactiv.com/blog/itsofficial-payactivisthe-only-cfpb-approvedewa-provider/,
https://www.dailypay.com/legal/progranterms/.

54 Advisory Opinion at 10.
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PayActiv' s application cites a |l ong string of com
because dirteciosirae” i @am t ddinieffeq, atsaleafrecabies at a distount.

These busines®-business cases, not interpreting statutes directly applicable to TILA, have nothing to

do with the application of federal consumer lalvis not unusual for businesses to sell assets and

engage in complicated traactions, and depending on the fackshusinesgo-business salef

receivables could babona fidesale, with the discounted price reflecting the reasonable value of an

asset, oiit could bea disguised form of credit.But these cases have nothingtositha consumer ' s
sale of wages something that consumers do not normally.do Mor eover , PayActiv’'s p
recourse is not determinativethere, 8 Pay Acti v admit s, the risk of nort
employers rarely fail to pay theirenpy e es t hei r Yearned wages."”

Whatever the treatment of commercial factoring transactions, numerous state statutes explicitly define
the sale or assignmentefirnedwa g e s a s’ UdlifoeaianF$nancing Lafor examplestates:

The payment by any person in money, credit, goods, or things in action as consideration for any
sale or assignment of, or order for, the payment of wages, salary, commissions, or other
compensation for serviceshether earned or to be earnedis, for thepurposes of regulation

under this division, a loan secured by the assignment. The amount by which the assigned
compensation exceeds the amount of the consideration actually paid is interest and charges
upon or for the loan, calculated from the date of pagmt to the date the compensation is

payable%®

Nonethelessyhile the AdvisoryOpinionand CAS pprovalOrderavoid discussing nerecourse
transactions and factoring, both gmint to certain warrantieshat EWA providers give employeas
justification that Covered EWASs are not credivarranties that the provider has no contractual claim or
remedy, direct or indirect, against the employee and that it will not engage in debt collection, report to
consume reporting agencies, or involve thiphrty debt ollectors®® TheAdvisory Opiniomffers no
elaboration as to why these warranties supptite legal conclusiothat there is no debt or crediffhe

Bur eau’ s r significanteoftheserwartatties is troubling, as other creditors can and do
suppot their claim that they are not offering credit by pointing to similar warranties.

Merely disavowing the right to collect a loan by other means does not mean that it is notehehtn

uses that same argument for itaux EWA product, which is diretb-consumer, not through payroll,

with no connection to the employer or to actual wages;aieced through the right to debit the
borrower’'s;bamki acovolwtes the payment ,andperhapst er est

55 payActiv application at 114.

56 For example, the case Refinance Corp. v. Northern Lumber Sales, Inc., 329 P.2d 109 (Cal. App. 1958), has been

cited in support of the claim that a sale transaction without recourse is not a Rafinance Corpnvolved the

sale by a lumber company ofcee i vabl es where the purchaser boda the ri s
76. The court’'s pri mar yborafidesdlé, and in fac the count found thet sepasate | e s we |
receivable sales madeith recourse were also sales, tloans.

57 PayActiv application at 12.

58 Calif. Financing Law § 22335 (emphasis added). Just a few of the many otherslaBtat. § 585-21; R.1. Stat.

§ 1914.1-6; Mo. Stat. § 408.210; Ky. Rev. Stat. § 286G@.

59 At 10; Approval at 4.
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still arg a condition of credit® This is plainly a loan, even though Earnin states tHatgtoes debt
collection activitieandsome (but not allgontractual liability remediefor nonpayment!

TILA and other federal statutessipport thatnon-recourse debt is stitlebt, and creditand the presence

of warranties forgoing certain remedies is not determinative for the same re&&everse mortgages

are nonrecourse obligations and most TILA provisions apply to tHéviare than twenty years go,

pawn brokers raised many of the same arguments aboutmeaourse debt that EWA providers are

circulating today. The Federal Reserve Board rejected these arguments when it adopted an Official Staff
Interpretation in 1996 and made pawnbrokers subject toAPF Courts adhered to this view in holding

that nonrecourse pawn transactions were debts and therefore credit extensions undef*TILA.
EWAsalsocr eat e a “debt” and a “claim” under the Bankr
the providers fave relinquished methods of collecting those delfter example, if a consumer who

expected to be paid on the Y5lay of the month obtained $100 from an EWA provider on thel&y of

the month, then filed a petition for bankruptcy relief on the@ayof the same month, the EWA

provider would have a $HP@Q@i‘trniogmhtdetbda pay mért cofmemu
case.

The Fair Debt Collection Practices Act similarly definewtber d “debt ” i n nen way t hat
recourse debtsThe Spreme Court recently made this clear@bduskey v. McCarthy & Holthus Fi.i

that caselawyers who conducted nejudicial mortgage foreclosures argued that they did not collect

debts when they foreclosed on properties because they did not seekltect the unpaid mortgage

debts as personal liabilities of the borrowers. Instead, the lawyers sought only to take possession of the
coll ateral properties. The Supreme Court rejected
Court, the attorreys were enforcing a debt obligation even though they proceeded only against a

specific item of property and did not seek to enforce claims for personal liability against bori@Swers.

Foralongedi scussion of why Earnin does have some recourse
by state usury laws, see NCLC, CRL CA DFPI Commehis 25820.
52The Earnin agreement not only says nytimeudteldOdays rej ect e

after the first debit,” but also states: “you warrant
and that you have not received payment for such wages ¢
thatyouwi I'l not ... request a Cash Out, Max Boost, or use Ba
do not have the complete right, title and interest in
If we, in our sole discretion, have reason toibe¢ that you may have engaged in any activities restricted by these

Terms of Service or by | aw, we may take various action:
against you.” Earnin claims tée&atoicolFwett paymemgageue

“we may hold you |iable to Earnin for the amount of dal
https://www.earnin.com/privayandterms/#terms

62 See§ 8.8,infra, discussing TILA provisions applicable to reverse mortgages.

5361 Fed. Reg. 14,952, 14,954 (April 4, 1996), now Official Interpretation § 1026.27(8)(1)( “ Pawn Tr ansact
When, in connection with an extension okdit, a consumer pledges or sells an item to a pawnbroker creditor in

return for a sum of money and retains the right to redeem the item for a greater sum (the redemption price)

within a specified period of time, disclosures are req!
641n reSpinrer, 398 B.R. 84 (Bankr. N.D. Ga. 2008) (pawn transactions are extensions of credit under TILA
definitions); Wi ley v. Earl’'s Pawn and Jewel ry, l nc. , 1

l ender’ s charact er i z aftTiLAwher®ro pensonal diabilityt for fonsumep.ur poses o
65139 S.Ct. 1029 (2019).
561d. at 1036.
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Similarly, as dicussed aboveéhe Bankruptcy Code definitiamf “dedt 6f “ Il i abil ity on
(which is the definition of debt) includes contingent, unenforceable and otheirecourse debts.

I't's clear in other contexts thanotnieanitigmotdeny t he r i
and credit®” Mortgage lenders could agree to proceed by nonjudicial foreclosure with no deficiency.

Online tribal lenders do not sue. But ho one suggests that these mortgages orloalisare not debt

and credit.

More generallythe warrantiesthat EWAproviders givehave minimal relevancgiven the power of
payroll deductionwe note the CFPB's prior observation about
when borrowers are required to agree to repay money due through payroll deduction:

Wage assignments represent a paularly extreme form of a lender taking the control of a
borrower’'s funds away from a borrower. When wa
does not even need to go through the process of submitting a request for payment to the

bor r owe r ’institufion; tha money & kimply forwarded to the lender without ever

passing through the borrower’s hands. The Bur e
provide for wage assignments, a lender can continue to obtain payment as long as the consumer
receives income, even if the consumer does not have the ability to repay the loan while meeting

her major financial obligations and basic living expenses. This concern applies equally to

contract provisions that would require the consumer to repay the Idanugh payroll

deductions or deductions from other sources of income, as such provisions would operate in
essentially the same way to extract unaffordable payméhits.

Similarly, a recent article observed how new technoleggyroll automated program intéaces (APIs}
may make it even easier for lenders to use payroll deduction to obtain payment:

Further, when |l oan repayments are pulled direc
attached lending, it deisks a loan significantly. It is akimd loan that is securitized with a
consumer’'s income stream, or by factoring a co
|l oan where the |l ender depends on the customer’
garni shment” ocoan lreendduecres |.ogsPgsulfling directly f
guestion at the togf®

A leading advocate for financial access for the underserved, Timothy Ogden, called this prospect of
expanding access t-oapayngll deduction “hair

I mean, theyaren't even pretending that they're doing anything other than garnishing lower
income people's wages! Overdraft fees are for suckers! Those dumb banks have to wait for the
money to be actually deposited into an account before they can take it!

5See,egAozora Bank, Ltd. v. 1333 North California Boul eve
nonrecourse loan like the one here, the borrowersh# personal liability and the lender's sole recourse is against

the security for the obligation.”).

68 CFPB, Final Rule, Payday, Vehicle Title, and CertaiCbijinstallment Loans, 82 Fed. Reg. 54472, 54583 n.621

(Nov. 17, 2017).

8%Anish Acharya, Seemfanble, and Rex Salisbury, Andreessen Horowitz, The Promise of Payroll ARG, (Oct.

2020), https://a16z.com/2020/10/20/payroHapis/,
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This isn't a isolated thing. Here's a related pdsivhich points out that getting consumers to
agree to this voluntary garnishment via signing over access to payroll syistgoiag to be
much easier because people have gotten used to giving Plaid, Venmo andastbess to their
accounts

Ogden went on to add a special warning for regulators considering facilitating products based on payroll
deduction:

| keep thinking about Matt Levine's line that the fate of FinTech is to relearn all the lessons of
modern finane painfully-but of course, this is about regulators relearning how bad private
lenders being able to garnish wages is (see the first few chapters of Anne Fldditn@s
Debtorson how early American microfinance used wage garnishment). Just so it's clear:
"voluntary garnishment" isn't a problem to be fixed with financial literacy; it's a problem to be
fixed byregulating it out of existencé-

While reasonably priced, affordable payroll deduction loans with responsible terms have their place,
these concerns underscore the importance of not allowing loans to escape the protections for credit just
because they areepaid by payroll deduction without any other recourse.

For example, a predatory lender that offers online installment loans at 160% APR recently announced a

new payroll deduction loan progra®While those particular payroll deduction loans are at rdéess
astronomicathan 160% APRnd are not denying their status as loans, one could imagine acbigth

lender offering payday loans through employers styled as earned wage access, perhaps with a fee that is
lower than conventional payday loans fathi gher t han today’s earned wage
certainty of being repaid through payroll deduction would enable the lender to forgo other means of

recourse. Other than the size of the fee, there might be little to distinguish these loans from the EWAs

that the Bureau has said are not credit.

4.2.4.2. The 2017 payday rul@ discussiorreferenced bythe Advisory Opiniorwas only
speculative.

TheAdvisory Opiniomlso notes the2017 paydayoanr ul e’ s st:at ement t hat

[Slome efforts to give consumers accessatwrued wages may not be credit at all. For instance,

when an employer allows an employeedmw accrued wages ahead of a scheduled payday and

then later reduces the employégpaycheck by the amount drawn, there is a quite plausible

argument that the trasaction dosnoti nvol ve ‘credit’ betbause the e
incurring a debt at af®

0 Alex Johnson, FintechTakes, Payroll Data+Fintech (Mar. 1, B&R&)/newsletter.fintechtakes.com/p/payrofl
fintech.

" Timothy Ogden, Financial Access Initiative, The Weekly fadWWhge Garnishment Edition (Mar. 8, 2021),
https://www.financialaccess.org/faiv/2021/3/8/th@vage-garnishmentedition.

2 SeePress Release, OppFi Announces Newatieakhip with Best Money Moves to Expand Credit Access Through
Employers with SalaryTap (June 9, 2021),
https://www.businesswire.com/news/home/20210609005183/en/OpgFinouncesNewRelationshipwith-Best
Money-Movesto-ExpandCreditAccessThroughEmployerswith-SalaryTap

7382 Fed. Reg. 54472, 54547 (Nov. 17, 2017).
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Yet thatspeculativestatementcontained ncanalysisand wasn a context where the Bureau did not

need to reach a concl usi on “odne Bitd.stateimentralscefocysesord uct w
employers, not thirgparty providers.The morerelevantaspect of the payday loan rule wtee

observationthat other wage advance programs were more likely to constitute credittang, without

an exemption, would have been coveredthgt rule. The Bureau excluded certaadvances made by an

employer or by the employés business partnesn certain conditions’*

5. The approval order for PayActiv poses significant additional concerns

Thereasoning in theAdvisory Opinionon its own is deeply problematic for the reasons discussed
above. The approv@AS oAgmrnr o goads ad@ianabtanteindiscussed
below.

5.1. TheCAS Approval Ordesxempts¥ NB Y & dd BW/ARprogram thaincludesre-
presentments of payroll deductions up to twice for reasons unspecified.

TheAdvisory Opiniomllows Covered EWA Programs to pursue one additional empfagiitated

payroll deductionbutonly i n t he evenhtabvi vanorndtTeahdvisdryaihioner r or .
specificallyexcludes from such circumstantstuations in which the employer has garnished an
employee’' s wa&owersEWAI Town®gcaion. ”

Butthe CAS Approval Ordgoes fartherpermitting representment of a payroll deductiamvo times
andfor reasons unspecifiéd—which presumably could include garnishments against the initial
payroll’® This permission renders far less meaningfid y A cconimitmest that it will not take
payment from any consumer account. Instead, PayActiv collects unpaid payments straight from
subsequent payrolls, givingdtrelatively extraordinarguper lien positionsecond only to garnishment
orders.
PayActiv’'s right to r ediadmmifroméutureamearyedmpldomakesclgaay r ol |
that PayActiwsersare not receiving earned wages; thiegur debt and defer its paymenthe funds

advanced and the agreement to repay them fall into any of the various definitions of debt discussed

above, including apecific sum of money due by agreenteany obligation to pay moneyand a

contingent obligation.

5.2. TheCAS Approval Ordarovers a program that charges fees, which could approach
$36/month.

As discussed above, while we disagree withititerpretation in theAdvisory Opiniotthat the Covered
EWA Programs do note s u | t under TILAlt & pdssible thathey are not covered by TILA for a
different reason: They are free and have only one payment, and thus the prowidsnsot be creditors

d.

S Advisory Opinion at 10

6 Advisory Opinion at 6.

7TCAS Approval Order at 3.

8We understand from FlexWage that their modemore tightly integrated with payroll artdkes into account
actual information abougarnishmentsaind other deductionsWe arenot aware of any other EWA programs that
do so.
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under TILAThe most seriouproblem with theAdvisory Opinioms not ultimately its implications for the

TILA treatment of the narrowlgefined programs to which it is limited; it is the slippery slope and

misuse of thé d e didcussionincludng inthe EWAcontexa nd r ami fi cations for <co
in other contexts.

The Bureau begins headistraightdown that slippery slope itself in th@AS Approval Ordeas

PayActiv charges fees. The approval reasons tleselees are” n o nh.f Yetaas discussed in Secti®n
above, employees who use expedited access will pay $2.99 per advance, which at the high end could
reach about $36/month or $432 year Even half that amouris not a de miniris sum for many

families.

But the issue is rtavhether the fees are reasonable or nomindlage advanceresult in debtfthe
repayment of which is deferreédndthe fees are a finance chargéus in the PayActiyprogram
covered by theCAS Approval OrdelPayActivs a creditor and subjectto TILAher e i s no
“de minimis” exception to t h®uldfaigmeavhethertherdshaaulJe def i
be, but there is not.

TheBueau al so reasons that this fee “does not bear
credit” in part because it does not vary based on
between the transaction and the payroll deduction, or (iii) the creditworthiness of the emplS\gagt.

t hese “ hal rotmegitolds With thedefingion of credit ancho bearing orwhetherPay Act i v’ s
EWAs result in debt and thgseditunder TILA.

Nor are these factorsevenrelevant towhether the fees are a finance charge making PayActiv a creditor

subject to TILA. The only aspects of thesf¢hat matter for TILA purposes are those that impact

whet her they are a f i nacludesangchage gagable dvectlyiormndimeathe c har
by the consumer and imposed directly or indirectly by the creditor as an incident to or a conafithe

extension of credit. It does not include any charge of a type payable in a comparable cash tran&Action
Thsdefinition is completely unrelated to the “hall|

6. Theinterpretations of what is creditare dangerous ad could have repercussions that would
allow so-called "fintech" products to evade the credit laws that protect consumerssulting in
consumer harm.

TheCF P B’ sintérpraatioma f t h e t euldhavé wdderhngiig repercussions and invite
evasions of credit laws.

First @ noted above, if a product is not “credit” bec
not matter what the price tag iShe free or lowcost nature of the limited EW programs that are

subject of theAdvisory Opinion and CAS Approval Oideot determinative of the questiowhether

“debt” has been incurred.

Thus, itmight not matter if an EWA charged $100 month or $1,000. Payday lenders and others could put
warranties foregoing claims and use of thipdrty debt collectorsn their agreements and claim they
are not offering credit despite a high price tag. The increasing ability of lenders to use technology to be

79 CAS Approval Order at 5.
812 C.F.R. § 1026.4(a).
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assured repayment without using traditional debt eaclion tactics discussed abovenay make this an

attractive bargain. Indeed, payday lendéhnst take this approacimight evenargue that they are

outside the definition -FdnkActmrdyhdsooytsideloea nCFRB'ds rs tt dte
supevwision authority.

The irrelevance of pricing o whet her a pr ohlhsinottbeenlessan industry lawyers. Al e bt ”
law firm that represents PayActiv has flagged ttegt fee limits inthe Advisory Opiniomay not be
criticalto the legal conclusian

It is worth questioning the legal soundness of the CFPB's focus on fees in the context of

determining whether a product is credit. Indeed, the question of whether a financial services

provider charges for a product or servicai part of the definition of "credit" in Regulation Z.

As the opinion acknowledged, ‘credit simply m
incur debt and®defer its payment .’

(As noted above, thiack of fees may be relevant to tliefinition of creditor, which in turnmay affect
coverage of a de b;tbutlack of fees domgnottinipaathethdr a proddctis la debt.)

Second as discussebielow, PayActiv and otheEWA providersire exploiting omwill exploit theAdvisory
Opinion andCAS Approval Order order to seek carveouts from state laws broader than the
parameters of the opinion or order. These include EWAs that are direct to consumers, take electronic
authorizations from the borrower, cause NSF and overdraft fees, agem other harmful practices.
Payday lenders could easily devise products that fit into this exemption. Even with fees capped, these
exempt pay advances could be useful to payday lenders as starter loans to get people sucked into a
cycle of debt that cabe exploited to steer the consumer into more costly and larger payday f8ans.

More broadly, theAdvisory @inion couldprovideargumentsfor other emerging productthat claim

not to be credit or covered by credit lawbhese include income shaagreements, PACE loans, shared
appreciation home financing, and some online peabfisale retail financingVe thank the Bureau for its

recent action against an income share agreement provider for, among other things, falsely claiming that

its product is ot a loan® And the CFPB certainjoesnot appearready to conclude thaany of these

other products are outside TILButcourts might extend the Advisory Opinion in ways the CFPB would

not. And theCFPBnightstruggle to assert appropriate oversight owthese productsvh en t he Bur e a
interpretation of “debt” gets thrown back at it.

81 Joseph Reilly, Carolee Hoover and Alexander Gerstem,CFPB Earned Wage Access Order Benefits Fintech
Cos.law360.com, Feb. 9, 2021.

82 Some higkcost nstallment lenders use shoeterm payday loans as a baihd-switch method of ensnaring

consumers in bigger, more expensive installment loans.

83 CFPB, CFPB Takes Action Against Student Lender for Misleading Borrowers about Income Share Agreements:
ConseniOrder against Student Loan Originator for Deceptive Practices Sends Clear Message to ISA Industry, Sept.
7, 2021 https://www.consumerfinance.gov/aboutis/newsroom/cfpbtakesactionagainststudentlenderfor-
misleadingborrowersaboutincomeshareagreements/
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Income share agreemest

Providers of income share agreements (I®Aa&)n that ther transactions are not loans and do not

i nvol ve ext e #3Heyctais thatbtudénts idendtihdave dn unconditional obligation to

repay: participants (i.e., borrowers) only pay if they have income above a specified threshold, and ISAs
cap the period of time during which a participant (i.e., borrower) can be requirethke payments

without regard to the amount of payments madehus, they arguéhe funder assumes the risk of

nonpayment and does not have a right of recourse or the ability to compel paythent.

While the CFPB has recently made clear that at least®#e | pr ovi der was offering *
| oans” @ mdddts Advisbry @pinion and CAS Approval Order are limited to their facts, the

Bureau nonetheless must be extremely cautious before endorsing legal interpretations that could be

used in othercontexts with harmfulimpactsf he CFPB’' s consent decree is no
providersoffering products with slight differences that industry may attempt to use as a smokescreen in
attempts to evade consumer protectionand courts might alsouseh e CFPB’' s reasoning i
and order to reach the opposition conclusion.

Thankfully, neither thédvisory Opinion nor the CAS Approval Order adopts the positioritthat
possibility of less than full repayment, lack of recourse to compélrther paymens, exempts a
product from t he T Ndnéheldss,the GAPB hintsain-recoursé argureedtbyt . ”
focusing on thevarranties that EWA providers gitleat they haveno contractual claim or remedy
against the employe the even of nonpayment

Yet, loans where there is a risk of nonpayment, and with repayment based on income leading to the

possibility of partial forgivenesare nothing new®’ ISAs are the functional equivalent to student loans

with incomedriven repayment optios® Under those programs t udent s’ obligations
be discharged even if the principal is not fully repaid, with no further claim or recourse against the

student.In addition,as with EWAs, the actual likelihood of nonpaymeand thus the significance of

the nonrecourse warranties-is remote. fie repayment periodor ISAdypicallyranges from five to ten

yearsor more and may be extended; it is highly likely tHat thevast majority of borrowersall of the

loanplus a hefty finance chargeill be repaid over this period.

84 See, e.gMorrison Foerster, Regulatory Treatment of Educational ISAs Under Federal and Select State Consumer
Credit Statutes at 1 (March 201%}tps://media2.mofo.com/documents/190408qulatoryeducational
consumercredit-statutes.pdf

851d.

815 U.S.C. § 1650(a)(8).

87 Joanna Pearl and Brian Sheaf@redit by any Other Name: How Federal Consumer Financial Law Governs

Income Share Agreemerds8, Septll, 2020 https://papers.ssrn.com/sol3/papers.cfm?abstract id=3661989

881d. at 15.
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ISAs f ai | ur e creditlaavopoged sgveravisks o borrow&Ehere is already evidence
that ISAsare being used to students' detrimetu prop up unscrupulous feprofit college providers®

SomelSAproviders rely on extensive misrepresentations and deceptive tactics regarding the costs and

risks associated with their produgtshave prepaymat penalties that lock borrowers into expensive
credit’? and deploy a wide range of risky practices such as illegally removing key language from
consumer contracts meant to protect borrowers from fralidSAsdo not disclose APRs, making it
difficult for borrowers to shop among optiorssd to understad the cost of credit

Because ISAs often supplement additional federal or private loans, borrowers may stack student loan

products, leading to unaffordable debt for lawcome borrowers and their familie¥he repayment
terms are obscure, and may well turn out to be far more expensive, onerous, and lengthy than

borrowers anticipatePayment flexibility during periods of low or no income may not be as generous as

borrowers expect or may include hidden trapst trigger penalties or term extensionSome ISA
contracts obscure debt collection practicéSAs offered aPurdue Universityfor exampleallows for
their state tax refunds to be garnished if they do not repay.

Fair lending problems could arisettte extent that nonrecourse warranties are used to argue that ISAs
are not credit subject to ECQAas discussed belowhe algorithms by which ISA providers determine the

amount the borrower will pay back can often be skewed based on factors swdfiege majorearning

potential, and whether a student attends an institutitimat predominantlyserves students of coldf
Ultimately, this type of pricing modekn lead to discrimination andill provide the most favorable
terms to those borrowers whalready have the greatest accesdaw-priced credit and tdiigher

education.There is troubling evidence that discriminatory practices along these lines are aledduly t

place®

891d. at 34, 1314; see alscComments oSeeComments of NCLC, CRL, and Student Borroweed®iat Center to

CA Dep’t of Financi al P r @1, BrapbsedoRulensking) unden theoGaldotnia o n
Consumer Financial Protection Law (Mar. 15, 2021),

https://www.nclc.org/images/pdf/high_cost _small loans/payday loans/CA_DFPI_ISA_Commets.pdf

90 SeeAarthi Swaminathan, Yahoo FinantEprprofit coding school sued over allegedly 'predatory' student
contracts  ( J u | yhttpk://nevs §ahdoam/makeschootpbccodingsuedover-allegedlypredatory
studentcontracts161009450.html

91SeeDanielle DouglaSa b r i el , Wa Gloups tg ET€ nCorfpars pushing student incshare
agreements deceives customérs ( June 1, 2020) ,
https://www.washingtonpost.com/education/2020/06/01/groupfic-companypushingincomeshare
agreementsstudentloansdeceivescustomers/

92 SeeMike Pierce, Tamara Cesaretti, Student Borrower Protection Center, Income Share Agreemea n d
Ban on Prepayment Penalti@iglar. 30, 2020)https://protectborrowers.org/wp-content/uploads/2021/03/ISA
PrepaymentMemo.pdf

93 SeeBenjamin Roes h Ben Kaufman, Student Borrower Protection

FTC’' s Hol der R uhttps://pagetslssm.comisdi3/pap2r.Adni?abstract id=380291

94 SeeStudent Borrower Protection CenteBplving Student Debt or Compounding the Crisis: Income Share
Agreements and Fair Lending Rigkdy 2020)https://protectborrowers.org/wp-
content/uploads/2020/07/SBPC_Hayes Milton_Relman_ISA.pdf

re:

TI LA’

% See Stacey Cowldyew York Times, A Novel Way to Finance School May Penalize Students From H.B.C.U.s,

Study Find¢Mar. 25, 2021)https://www.nytimes.com/2021/03/25/business/studerAbansblackstudents
hbcu.html
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Thus, the stakes involved with whether ISAs are regulated as crediximesenely high, particularly in

t he nat i dargésscreditenarkentluht is already saddling borrowers with billions in unaffordable

debt.
PACE loans

Nonr ecourse arguments have al so been BACEIant o
contracts create a debt because the homeowner voluntarily agrees to repay a sum of money in

argue

exchange for the promise of the local governmental agency to pay a contractor to install energy efficient

or otherhome improvementsLenders claim that PACE loame not credit because the obligation runs
with the land if soldand there is no personal recourse against the borrower once the property is sold

But until the property is sold, the borrower is required to make payments and is subject to foreclosure if
they do notMoreover,homeowners frequently find that it is impossible to get financing to purchase or

refinance a home without paying off the PACE lien. For example, a potential buyer cannot use
government housing programs to finance a home purchase avRA\CE lien. Thus, the claim that the
loan“ r uns wi tahd istnbtan obligatioth bf the borrowernsore apparent than real. RACE
assessment may alseduce the sale price so one way or another, the borrower is on the hook for the
loan.

The &ilure of PACE providers to comply with credit laws has resulted in devastating harms to borrowers.

PACE providers do not comply with the abitiiyrepay requirement for mortgages under TILA and the
loans have resulted in high tax assessments that el@erlyother homeowners cannot afford. Providers
also do not comply with the tax escrow requirements for higpeced loans.

The claim that PACE loans are not credit has also impacted deterrence of and remedies against
contractor misrepresentations, fraumln d s c a ms , which are rampant

i n th

rule requires that contracts for sellarranged financing include clauses allowing the borrower to assert

against the creditor any claims and defenses that they have against the®d&PACE loans routinely
do the opposite-insulating the PACE provider that has armed and enabled the contractor from the
contractors’ mi sconduct .

Thus, the CFPB should have considered the possibility that its reliance on contractual warranties in the

EWA catext could be misused by PACE loan providers.

Shared appreciation home finangs

Shared appreciation home financing is another area where providers are offering credit but claiming not

to be doing soProviders claim to purchase a fractional share of the home subject only to the right to
recoup that share upon sal&he same arguments that are made ab&WA p r olack oflrecousse
beyond thesale of wages could be made about the sale of a fractisinare ofahome. As with ISAs and
PACE loans, failure to comply with credit laws poses real risks to consumers, including lack of

transparency about pricing, inability to compare costs, failure to consider ability to repay, hidden traps,

failure to compy with mortgage laws, as well as circumvention of the special rules for reverse

%16 C.F.R. §433.2.
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mortgages’ Here again, the CFPB should consider the potential for its interpretations about certain
EWA programs to be taken out of context.

7. They I NNB ¢ Ay ( S NLiINBuid hlsbweakgnfad Endiagpitection

Thehintsthe Bureau provides for how companies can structure their products to claim that they are not

of fering “ cr edivednotherpoteatially distutbigg infpactTie ptoductsnight also

attempt to evade fair lending law3.he Equal Credit Opportunity Act (ECOA) and Regulation B

incorporatea si mi | ar def i niti &medtméans'the rightdrartet byasredifortb A d o e
an applicant to defer payment of a debt, incur debtatefer its payment, or purchase property or

services and defer payment theref¥Re gul ati on B al so does not define

The ECOA “credit” definition is broader than the
it also includes theight to purchase property or services and defer payment thereford the definition
of “creditor” in Regulation B (incorporated into

and does not require a finance charge or more than four imtnts®® Thus, some creditors will be
subject to ECOA even if they are not subject to TILA.

Nonetheless, for programs that do not involve the purchase of property or seiffitedy e CFPB’ s
narrow interpretation of “debt” could be used to
lending protections. @mpanies could use payroll deduction and adatranties foregoing other

collection methodsglaiming thatthere is no dét and therefore no ECOA credit either.

At a time when the racial injustices in this country have become more and more appamelrit) light of

the Bureau’s recent c¢ o mmithe @& B should oot e daing anythingthag r ac i
risksnarrowing the scope of our fundamental fair lending protectiég his is all the more important

in the “fintech” context, where the use of vast a
media data and other information that correlates tvitace or other protected classgslgorithms and

machine learningnay result in profound disparate impacts.

8. TheCAS Approval Ordeshould be rescinded because PayAatannot rely onit in good faithand
is not usingit in good faith and becausethe CAS Approval Ordés being used in ways that will
result in harm to consumers.

The CFPB states that tkAS Approval Ordgri ves PayActiv “a safe harbor f
Regulation Z, to the fullest extent permitted by [15 U.S.C. 8§ 164&¢fjh any act done or omitted in

97 Seel auren Saunders, NCLC, Fintech and ConsumecBaot: A Snapshot at 15 (March 2019),
https://www.nclc.org/images/pdf/congrotection/rpt-fintech-and-consumerprotection-a-snapstot-

march2019.pdf

%12 C.F.R. § 1002.2(j).

9 Seel2 C.F.R. § 10021R(

100 Arguably, EWAs offer a service of enabling early wage access.

101 Even if ECOA does not apply, discrimination should also be viewed as an unfair, deceptive and abusive practice.
See udent Borrower Protection Center, Discrimination 1is
content/uploads/2021/04/Discrimination_is_Unfair.pdf. Nonetheless, ECOA has an established body of

interpretations and provides critical protectiotizat may be lacking under an unfairness theory, including a private
right of action, attorneys’' fees, and punitive damages
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good faith conf or mi t%¥ Notably, indet Sectisn 184Q(f, liabilityaplotecon d e r . ”
doesnot automatically apply merely because the CFPB has issued an apjvbether a company is

acting in conformitywith an approval, and whether it is acting in good faith, are both questions of

fact!®l n addition, one of the grounds for terminatin
substantially compl y ®Compliance ih gobchfi thduld indlutiéhctingih e CAST.
good faith andrefraining from misusing or mischaracterizing the approval order.

The CAS Approval Order should be rescinded because (1) the legal conclusions are erroneous and

PayActiv cannot rely on them in good faith; (2yRetiv is misusing and misconstruing the approval and
is not acting or complying in good faith; (3) the approval order is being used in ways that will result in
harm to consumersand (4) the PayActiv program is likely more costly in practice to emplayekis

not performing as the CFPB anticipated

The CFPB has not br adtseld, hoyits EWAprqoraroovesatl The CFRF uses the v
term “approval order and ap pr o vagh conformity ligbility e r y s p
limitations of TILA.

TheCAS Approval Orderl ai nly states that “this order ( r
or providing thedescribed aspecsf [ Pay Acti v’ s] earned %“Wkkge a S
approvali s al so “ | imiiteuwl ami 2dddsaep plai cati ons of | aw
Section V is limited to whether the specific PayActiv EWA Program at issue is offering or extending
“credit” as defined i n s &dheiagprovalkexplxi@y tashavlewdn4) of R
“Whet her Payactiv EWA Transactions comply with st
Payactiv programs .. invol ve o¥ fhe approvgl daes noteligscuss ndi ng
compliance with laws against unfair, deceptiveabusive practices or any other laws.

Approv
ccess

The CFPB also explicitly states: “this Approval 0]
the Payactiv EWA Program or any other YYroduct or

Y2Approval at 1. That provision of TILA states: “No pro
1607(c) of this title, section 1607(e) of this title, or section 1611 of this title imposing any liability shall apply to any

act done or mnitted in good faith in conformity with any rule, regulation, or interpretation thereof by the Bureau

or in conformity with any interpretation oapprovd by an official or employee of the Federal Reserve System duly
authorized by the Bureau to issue sunkterpretations or approvals under such procedures as the Bureau may

prescribe therefor, notwithstanding that after such act or omission has occurred, such rule, regulation,

interpretation, or approval is amended, rescinded, or determined by judiciallwrauthority to be invalid for any
reason.” 15 U.S.C. § 1640(f) (emphasis added) .

035ee, e.glewisv.WalksFhomas Furniture Co., 416 F. Supp. 514 (D.C
guestions of whether defendant actually relied on that material arebther such reliance was in good faith raise

issues of fact that cannot yet be resolved. It is doubtful that such matters, on which defendant bears the burden of
proof under the Act, can ever be deci de®Guppadlp3dper s

(N.D. lil. 2001).

104 Approval at 8. We do not believe that the CFPB is limited to the narrow termination grounds in the approval.

For example, if the CFPB concludes that there is a significant chance that its interpretation was erronemuld or

harm consumers, the Approval d o e sFramloAtt tolemfarce &nd prdmete CF PB’ s
compliance with the law and to protect consumers.

105CAS Approval Order at 1 (emphasis added).

1061d, at 4.

1071d. at 8.

1081d, at 1.
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As discussed abovdhter e are very strong indications that the
and thus the scope of TILA “credit” is wrong. The
extensive grounds for a contrary conclusion. These comments, which Iygaviide to PayActiv, put in

guestion whether PayActiv can continue to rely in good faith on the interpretation in the approval.

Moreover, the CFPB has a duty to rescind an interpretation that it has reason to believe is invalid and
inconsistent with TILAbecause the approval has the potential to protect conduct in violation of TILA.

PayAcivisi gnoring the I imited scope of the approval or
having much broader endorsement and legal scope than it does. Pagsttistates or implies that

other EWA products are disapproved by CFPB. In repeated webinars, emails to legislators and

employers, ads, tweets and press releases, PayActiv:

f Touts the CFPB's “approval” of Payodhmcali v to i mp

meaning of “approval” and what was actually ap

T Cl ai ms CF P@PayAlxty piselfpite entiré program, and its model or methods

generally, without explaining that the approval was limited to specific aspects of specific
PayActiv progams and not all of them;

T I'mplies that the CFPB's interpretation that Pa
programs, potentially including the bank account debiting program that the CFPB specifically
excluded®®
States thatthe CFPBhapp pr oved PayAct %' s “pricing model ”;
States or implies that the CFPB has approved P
one aspect of one statute for one program;

f States that PayActiv's EWA pr¥®gndm“dnlgway he “ Onl
to remain in compiance with the CFPB”

1 States that other models “do not comply with t
has the only legally compliant product on the market.

= =4

In one email to state legislative staff, a PayAlbbys t cal |l s t he approval a
EWA[that] sends a clear signal thRfyactiv is the market leader and sets the compliance gold
standardfor the industry” 13

wa

Here are other examples, which are attachedeakibis A, B, C, and.D

109 Exhibit A
10 Exhibit B
11 Exhibit D
12 Exhibit C
113 Email on file with authors (emphasis in original).
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What did the CFPB announce on
December 30th 2020.

CFPB approved the Payactiv EWA Program

payactiv

What does this approval mean?

This means that Payactiv is the only company
that has a written approval from CFPB.

payactiv
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Why does it matter so much?

First - On Nov 30, 2020, the CFPB announced that there is regulatory uncertainty around EWA programs as it
relates to TILA. Now, a month later, it ruled that Payactiv does not face such uncertainty and is approved.

For employers looking to offer EWA, Payactiv is the only EWA provider with confirmation that it is not a credit
product. No other provider can give the same assurance. Don’t believe spin—there is only one approved model.

Second — The CFPB has not approved programs that accept Tips, or require employee bank account to be debited
(vs payroll deduction), or require an employee to direct deposit an entire paycheck into a third-party account.

Third - The CFPB’s rulings mark the first time any regulator has formally ruled on EWA since Payactiv created this
product 8 years ago. Payactiv is proud that regulators have recognized this important innovation.

Finally — The CFPB approval order has shown preference for No-Fee or de minimis fee models,
as well as Payroll deduction as the mechanism to reconcile EWA on paydate.
This is the roadmap that Payactiv created.

What are some key highlights?

The approval is a multi-page document. Let me summarize the key findings. Each an - Industry FIRST,

Industry First No 1 - Payactiv EWA Program does not create or defer debt. This is key to the legal
definition of “credit” under TILA. EWA from Payactiv does not treat the employee as a borrower.

Industry First No 2 — Payactiv is "True Earned Wage Access' — the Bureau validated Payactiv's innovation.
“The accrued cash value of an employee’s earned but unpaid wages is the employee’s own money.”

Industry First Ne 3 — Both Payactiv's Access Freedom (no fees) and Access Choice a ($1 non-recurring fee)
are APPROVED. Payactiv is the only company whose pricing models are approved.

Industry First No 4 — EWA reimbursement through payroll deduction ensures employees are not at risk of
recourse, i.e., collections, which distinguishes Payactiv's EWA from credit.

Industry First No 5 — The employee is never underwritten, just as employers don’t underwrit
for payroll. This shows the transaction involves no credit risk.

Finally — Payactiv EWA is an
“innovative mechanism” that provides a meaningful alternative to credit.

payactiv
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Conclusion

For every business, large or small, 100 employees or
100,000 employees in all 50 states.

The EWA program of Payactiv is the
only way to remain in compliance
with the CFPB.

Certifiod
Public Benefit
Corporation

+ PayActiv @PayActiv - Jan 11 2o

V Payactiv is the only CFPB-Approved EWA provider. Beware of forced-
account models that claim they do not require any form of "employee
payback.” These models do not comply with the CFPB's guidance and
face legal and regulatory risk.

Beware of the Spin: Payactiv Is The Only EWA Prowvi...

While any EWA provider can apply for approval from
the CFPB, Payactiv is the only provider to have ...

& payactiv.com

QG
(=

Tl
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About 9,990 results (0.43 seconds)

Ad - www.payactiv.com/ ¥ (877) 910-8400

The Only CFPB Compliant EWA - The Only CFPB Approved...

CFPB Issues Groundbreaking Approval of Payactiv Earned Wage Access. Download E-Book.
Payactiv Is the Only EWA Model Approved by the CFPB. Read the Press Release.

One email states thaldyPahecCFPBs"“BWA wmppgebyed that
“are the only EWA programs i n theAcentvi rheasi ndunset royn
approved method to recoup EWAunds from empl oyees” and “The CFPB
Appr d¥Qale. "ad states that -aPpapyrAocvtei dv—yette\CFPdhetdiatn| y CFF
approveaprovider it i ssued an approval orderprdgamn. certain

In most instances, these misleading statements went uncorrected. On one occasion, Pdigictivect
apressreleaseammdhange “approved” in this statement and a
“Approval Order ”:
T PayActi v i s withamE&WApnobram speeificallp approved by the Consumer
Financial Protec¥ion Board [sic] (CFPB)"”

PayActiv is clearly using the approval order to get a leg up on its compétitibhnat alone is concerning
enough, given the CFMPBeg imioni.oBudf PaiyAmdt ivig wuc e
goes beyond the impacts on its competitors.

tFe! OGAD Aa Ffaz2 daAy3ad GKS FLIWINRSFE 2NRSNI I yR GKS
changes to state usury laws to exempt products well beyahdse considered by the CFPBayActiv is

actively promotindegislationin several statesto exemptr oduct s | iitheo likiboy fkest i v ' s,
from usury and payday loan laws awithout the other guardrails theAdvisory Opinion and CAS

Approval Orcer included

For example, one PayActiv lobbyist email to a state legislative staffiers that the CFPB issued an

approval order "confirming that Payactiv is not 'credit' under TILA and Regulation Z and granting

Payactiv a 2 year safe harbor fromenfo e me nt o f t h'% $he enfaiéfaileto raake cleaa ws . ”
that the CFPB approval is |Iimited only to “descri
anddoes not apply to "other Payactiv progr ams

We expect that other payday advance qmamies, which are also pushing exemptions from state usury
laws, will use the CFRBlvisoryOpinionor CAS BprovalOrderto argue that they are nabffering credit

and thus should be exempt from usury laws. Thus, the impact of the approval could bb thattCF P B’ s
supposed blessing is used to enable more fuigst, damaging products on the market.

114 payActiv email (Dec. 31, 2020), on file with authors.

115 ComparePayActiv, Press Release, CorrectidtayActiv (Mar. 3, 201 2itps://apnews.com/presselease/pr
newswire/businespersonalloanspersonalfinance1d3b91c8f222a5424bf7e54a35700Mdith Hancock Whitney

Bank Offers PayActiv EWA Program to Business Clients (Mar. 2,12f#&t)finance.yahoo.com/news/hancoek
whitney-bankoffers-payactiv110000833.html

1181ndeed, competitors have indicated to an author of this letter that they believe they have lost contracts to
PayActiv due solely to PayActiv’'s having been “approve
117 Email on file with authors.

33


https://apnews.com/press-release/pr-newswire/business-personal-loans-personal-finance-1d3b91c8f222a5424bf7e54a357001df
https://apnews.com/press-release/pr-newswire/business-personal-loans-personal-finance-1d3b91c8f222a5424bf7e54a357001df
https://finance.yahoo.com/news/hancock-whitney-bank-offers-payactiv-110000833.html
https://finance.yahoo.com/news/hancock-whitney-bank-offers-payactiv-110000833.html

Another reason that the PayActiv approval order should be rescinded is because the product likely is not
performing as anticipated in the Applicatiétf.The Appkation states that transfers cost $1, with a cap

of $3 for a oneweek pay period or $5 for a-ieekly pay period*® The order contains a footnote

noting that PayActiv charges an additional $1.99 to employees who seek instant transfers to a non

PayActiv acount. The CFPB discussidecus on the $1 fee indicates that additional fees would be the
exception, with most employees paying no more tha
perform in the way that we understand most EWA programs to work, the vast majority of pegsie

upwards of 90% may pay $2.99 per transfer, and thus potentially far more on a monthly basis than the
CFPB anticipated. We also believe that the $1.99 surcharge is above the amount needed to compensate
PayActiv for the oubf-pocket costs of usinyisa DirectorWatar t ' s Direct 2Cash, and
another hidden revenue source. Thus, if the PayActiv program turns out to be far more expensive than

the CFPB anticipated and to rely on a deceptive or abusive funding stream, then that perfermanc

provides an additional reason to revoke tApprovalOrder.

For all of thesereasonst he f aulty | egal reasoning, PayActiv’' s
ApprovalOrder, the cost to consumers, and the harm and misinformation the order is gausine

generally—the CFPB should simply revoke #ygprovalOrder. The CFPB should give PayActiv a short

time period to respond but should act quickly as the order is causing active harm.

If the CFPB is reluctant to fully terminate the agreement with4etv and is obtaining data from

PayActiv as part of the CAS program, the CFPB could consider changing the agreementautioa no

letter that expires no later than the original twgear duration of theApprovalOrder and ideally sooner.
Ancactionlda t er woul d reassure PayAct Approval@rdetdodshoe CFP B’ ¢
reflect any immediate plans to pursue an enforcement action against PayActiv, while at the same time

not providing the same immunity that thépprovalOrder does for ptential violations of the law. Any

no-action letter must be accompanied by a commitment by PayActiv to cease misrepresenting and

mi susing the CFPB’'s actions and t o AmpovalOidenise pr ovi
the better option.

Underno circumstances should the CFPB extendAyerovalOrder beyond the tweyear duration that
the CFPB announced (expiring approximately December 30, 20%2he CFPB declines to revoke the
ApprovalOrder, it should announce that the order will not betended. The CFPB should also clarify the

narrow scope of thé\pprovalOr der and t he fact that it has not “a
either PayActiv itself or its programs generally. And once again, thesbBBBorder PayActiv to cease

misuwsing the approval order.

9. ¢KS / Ct. &K2dzZ R &dzLJSNBAAS 92! | yR FldzE 921 LINR @]

supervision authority over payday loans

Separate from the question of whether EWA program
program of supervising EWA providers using its authority avemdepository covered person that
“offers or provides to a consumer a payday |8&A This supervision should extend to any EWA provider

18 CAS Approval Order at 8.
119 CAS Approvarder at 3.
120CAS Approval Order at 8.
12112 U.S.C. § 5514(a)(1)(E).
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that charges fees, as well as other dirgmtconsumer fintech lenders with no connection to payroll that
purport to offer earned wage access and donsgui se
pay, even if pay has already been earned but not paid, is essentially a payday loan, thus giving the CFPB
supervision authority.

This market is growing substantially with no oversight, while claiming to be exempt from consumer
protection laws and fronfiederal or state supervision. Products may operate behind the scenes in ways
that are very different form the public perception or representation.

For exampl e, Earnin cl ai ms redudngthd amaeuntdftcredgtismadear e v o
available toconsumers who did not tip enough. While it curtailed that practice when it came to light, we
now have heard that it is using othtrcticst o0 ma ke it ext r e mdlbrgoved Eafnini c u |l t

(and others who usatipbyldefault, and pdefault tima tieecbnsumsr entist undo
has the same legal status as a compulsory finance ch&rge.

Employefbased products, as well, may employ practices that increase costs or lead to cycles of
reborrowing typical of payday loansi-EB supervision would enable the CFPB to look out for any unfair,
deceptive or abusive practices along with other potential violationsoosumer lending and other
consumer financial protection laws.

10. The discussion breaks new ground on the scope of Hihd potentially other credit lawghat
never should be undertaken on a secretive, es@led basis without inpufrom other
stakeholders.

As demonstrated by the various products claiming they are not credit for various reasbne, CFP B’ s
statementsare bound to have ramificatiorend to be citecdbeyond their original scope. And the stakes

are enormously high: whether or not something is credit and carries the protections of arefiit a

variety of lawshas profound ramifications at both the fedé@nd state levels.

It isunquestionably impropefor the Bureauo have madea determination as significant as the

meaning of “ de hintLéndingid,as applidd emapanticular productwithout

providing notice and opportunity to commerThis isespeciallytrue in the context of a product that is

experiencing dramaticgrowth puts itself first in |ine for consu
a payday loan-a product widely known to pose severe risks to consuméhan it doesany other

product on the marketAnd failing to seek broader input was all the more egregious given the overlaps

between the arguments offered in the EWA context and those made with respect to a broader range of
products that pose severe risks to consumigysheir failure to comply with credit laws.

2Courts and the CFPB have found violations of the EI ec
electronic repayment is a default method, even if the consumer can undo treiti¢beede la Torre v. CashCall,

Inc., 56 F. Supp. 3d 1073, 2014 WL 3752796, at *8 (N.D. Cal. July 30vatxtéy] on other grounds, 2014 WL

7277377 (N.D. Cal . Dec. 22, 2014) ; Fed. Trade, Comm n v
Pinkett v. First Citizens Bank, 2010 WL 1910520 (N.D.
1833990 (N.D. Cal. June 24, 2009):\a. ex rel. McGraw v. CashCall, Inc. etNd. 08G1964 (W.V. Cir. Ct. Sept.

10, 2012)available atvww.nclc.org/unreportedIn relntegrity Advance, L.L .CCFPB No. 204GFPE029 (Jan.

11, 2021)
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11. These problems point to the fundamentally misguided natuséthe design of the advisory
opinion program, compliance assistance sandbox program, and otiienovation¢ programs.

These problems point to the fundamentally misguided natfréhe design of the advisory opinion
program, compliance assistance sandbox program, and ¢theovatiori programs.As we warnedn
our prior commentgcited where applicable belowthese progamsinappropriately:

complicate compliance for weithtended companies; and
consume Bureau resourcesnsidering numerous industry requests that aedter spent on
protecting consumers.

1 create secretive, ongided processes that favor industry and harm consuraatscompetitors

1 give liability protection for conduct that may violate the law;

9 result in inappropriate endorsement of particular companies;

i constraintheCFPB’ s ability to terminate approvals i n:
T 'imit the CFPB's ability to undertake supervis
1

1

All of these problems can be seen in the EWA Advisory Opinion and CAS Approval Order, and in the new
requests that the CFPB has received from other providers seeking sipiildwnsoutside of public

view. But the risks of embarking on a program of integfive rules, advisory opinions and approval
ordersoutside of regulations and the official commentary go beyond the problems created by secrecy

and lack of notice and comment.

Inevitably, this new body of interpretations only raises more questions amplicates, rather than
easescompliance-as shown by the myriad of questions we alone have raised about the implications of

one narrow set of actions. While there may be occasions when it is appropriate for the CFPB am issue
interpretation outside ofa formal notice and commemrocess, those should be rare occasions, driven

by the CFPB’'s initiative, industryteguesgawhighrthe Blseawd e si gn e
must respond

As we discussed in our comments on the proposedctmn leter and sandbox programs, the Federal

Reserve did away with its advisory opinion progthirty years agamn account of the chaas inflicted.

And that was at a time before the advent of email and the internet made it easier to submit and process
requestsand easier for |l aw firms to drum up businesse:
In 1981, the FRB proposed the first Official Staff Commentary (OSC) to TILA as the official vehicle for
interpretations on which companies may rely to take atteége of the gooefaith reliance safe harbor.

The purpose of the OSC was to help companies to comply with the law and to improve the previous

chaotic system of unofficial staff lettet® As the FRB explained:

The final commentary will be issued as anoidf staff interpretation, providing creditors with
protection under § 130(f) of the Truth in Lending Act. Under that section, creditors acting in
conformity with an official staff interpretation have no liability for violations arising from those

actions
122The introductiontothd i r st proposed Official Staff I nterpretatior
interprets the requirements of Truth in Lending to opend and closegnd consumer credit, and is intended to
substitute for individual Board and staff interpretationsbfé r egul ati on.” 46 Fed. Reg. 2
(emphasis added).
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The commentary will significantly alter the staff's approach to providing interpretations of the
regulation. Under the prior regulation, staff opinions were issued in response to individual
inquiries regarding specific fact situations, and were norynattited to those facts. Subsequent
variations in those facts were similarly addressed in individual responses tailored to the
variations. More than 1500 letters interpreting and applying the prior regulation were issued on
this basis.

The commentary isxpected to replace Board and staff interpretationgtas sole vehicle for
interpreting the regulationThe commentary will, however, be more general than the
interpretations issued under the prior regulation. Unlike the earlier interpretations, the
commentary will not attempt to address and resolve every question regarding the application of
the regulation to specific sets of facts. Although originally designed to aid creditors in complying,
the longstanding practice of trying to respond in writing telkeand every special circumstance

has instead created an enormous amount of regulatory material.ciheulative effect of the
interpretations has been to complicate, rather than facilitate, compliance by layering one set of
distinctions on top of anotheRather than resolving questions, this material in the aggregate

has served to generate further questidfs.

That is exactly what has happened herand after only a handful of advisory opinions and approvals.

The CFPB also risks misallocating critical resources away from consumer protection when it devotes time

to considering and processing requests for advisory opiniomsiction letters and sandbox approvals.

All of these requests, to be properly consideretlist be closely examined in light of all of their
ramifications. Even requests that are denied cons
they must be focused most efficiently on furthering consumer protection, not responding endlessly to

industry requests.

It is also noteworthy that consumers and consumer advocates also have questions about the
interpretation of the | aw, yet the CFPB’'s advisor
protections in ways that industry seeks, and not gea@ requests for opinions that would further

consumer protection or narrow the pathway for evasions. Moreover, the impact of interpretative rules

tends to be onesided: Industry can rely on interpretive rules as a safe harbor from liability, even if the

rule turnsout to be incorrecbr invalid for any reasoftfiincluding for violating notice and comment

rules.And a consumer might have difficulty having standing to challenge theBute. company

subject toan interpretive rule that strengthened consumgrotectionwould have standing to challenge

it, including on the grounds that it was actually a legislative rule that requicdide and commentand

the rule could potentially be overturned retroactively.

124 Id

1255ee, e.9.15 U.S.C. § 160 The goodfaith reliance provisions of the Electronic Funds Transfer Act and ECOA
are the same.
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Consequently, we urge the Bureau to:

1 Eliminateor significantly alterthe advisory opinion progrant?® Outside of the public notice
and comment processhe CFPB should not be providing legal advias ia response to
requests fromindividualcompanies that it regulatesand especially not ia form that triggers
protection from liability Responses to inquiries should, at most, be limited to pointing
companies to existing laws, regulations and public documents, not providing advice to interpret
them. The CFPB can do companies a service sopiglping them identify existing resources
and by creating materials that distill the law into a digestible foBut it is inappropriate for the
CFPB tassue opinions thainterpret the lawas an outgrowth o& private exchange in the
contextofjustme company’s concerns.

This is not to say that the CFPB should never issue interpretive Buiethey should be issued
on rare occasions and be driven by a focus on
than a program to seek requests from inthys

1 Eliminate the program of seeking applications for 1aation letters(NALs)yand revise the
policy for those letters'?” For similar reasons, the CFPB should not be affirmatively seeking out
applications for NALs from industiyALsshould be usedh limited circumstances when the
Bureau, at its own initiative based on its priorities, believes that a-timied data collection
and oversighprogram will help it to study an issue where there does not appear to be
immediate risk to consumerg® TheCFPB should also reverse thd 2@hanges to the NAL
policy and, in particular, ensure that:

o NALscannot beused in circumstances where the company is facing litigation,
enforcement regulatory actioror an investigation.

o CFPB has unlimited discretion #voke a NAL at any time for any reasom to take
enforcement or supervisory action if warrante@eneral rules of due process pose
sufficient protection to ensure that the Bureau could not unfairly impose retroactive
liability for conduct that it previosly condoned.

0 NALs are not used to address issues involving unfair, deceptive or abusive acts or
practices

2%For a more detailed discussion of the problems with t
Americans for Financial Reform et al. on Advisory Opinions Proposal, Docket NQOREP®&19 (Aug. 21, 2020),
https://www.nclc.org/images/pdf/requlatory reform/advisorgpinion-cfpb-consumercomments2020.pdf

IFor a more detailed di scus s iAction Letdér Pdidy, see Commbntsefms wi t h t
Americans for Financial Reform Education Fund et al. on Policy-éwtdm Letters and the BCFP Product

Sandbox, Docket No. CFP®L80042 (Feb. 11, 201Nttps://www.nclc.org/images/pdf/rulemaking/nclc
commentsnakproductsandbox.pdf

The risk of NALs can be shown by the CFPB’'s first NAL
that the approval rate and AP&halysis results provided for minority, female, and 62 and older applicantseshow

no disparities that require further fair lending analysis under l#_compliance plan
https://www.consumerfinance.gov/aboutis/blog/updatecredit-accessand-no-action-letter/, a subsequent

report found that Upstart offered a higher rate to a hypothetical graduate who attended minseitying

institutions than a similarly situated graduate at a school with a student body with less than 20 percent Black or

Latinx studentsSeeSt udent Borrower Protection Center, New Report
Borrowers Who Attended Community Colleges and MineBigyving Institutions, Perpetuates Systemic Disparities

(Feb. 5, 2020nttps://protectborrowers.org/newreport-finds-educationalredliningpenalizesborrowerswho-
attended-community-collegesand-minority-servinginstitutions-perpetuatessystemiedisparities/
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0 NALs are not misinterpreted or used asendorsement of a company or product and
are not and should not be used a8areau interpretation of thealw.

o NALs do not preempt state authorities from exercising their enforcement powers under
the DoddFrank Act.

f Eliminate the Compliance Assistance Sandbox progéamJ | y' & & | LILINR®The ¢ 2 F LN
CAS program has all of the problems discussed above along with additional dangers. Because it

is focused on individual programs and resul ts
liability thatiswhollyi nappr opri at e. | " ardudnist iao ns,i gtnhi ef i“caapnptr
being misused and misinterpreted. PayActiv’' s m
of its earned wage access program is a case in
with a limited, legal meaning, #t term inevitably will convey the false impression of the

Bureau’s broader approval or endorsement of a
notbe endorsing i ndi viwhichawil harno boih eonsuneessandpr oduct s
competitors.

1 Revise he Trial Disclosure Sandbox prograidiWhile the Bureau has statutory authority to
conducttime-limitedt r i al programs for the purpose of i mp
Trial Disclosure Sandbox program goes much fariftee.program allows trials to dmeyond
improving model forms and to exempt companies from legally required disclosures and to
continue for years on end.

Overall, in all of the CFPB's programs focused on
guidance, the CFPB should emphatiiese principles:

1 Noapproval of individual companies tireir products

1 Noactions taken in response tequests from anonymous parties

1 Egualinput from all stakeholders, not orgided processes

9 Full consideration of all ramifications, witlput fromall parts of the Bureau

1 No weakening or waivers of or exemptions from consumer protection laws

T No I imits on the CFPB’'s powers to protect the

1 An emphass ontransparency, not shieldg information frompublic scrutiny
These principlesaresoralyi ssing in the Bureau’'s current “innov
2For a more detailed discussion of the probl ems with t
idWe al so have some concerns about the CFPB's Trial Di s
WFEor a more detailed discussion of the problems with t

Allied Progress et al. on Opposition to Policy to EncouragéDidclosure Programs, Docket No. CGEGBE3-0023
(Oct. 10, 2018https://www.nclc.org/images/pdf/rulemaking/shorbppositionto-trial-disclosureprograms
0ct2018.pdf Comments of NCLC et al. on Policy to Encourage Trial Disclosure Programs, Docket-Rul&FPB
0023 (Oct. 10, 2018https://www.nclc.org/images/pdf/requlatory reform/grouggcommentsto-CFPRBrial-
disclosureprogramsoct2018.pdf
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12. Recommendations
For all of the foregoing reasons, we urge the Bureau to:

1 Cover feebased EWA products as credit under TILA aeskcindor significantly revisehe EWA
Advisory Opinion. While the Advisory Opinion only covers free products, the errors in the
CFPB's discussion of “debt,” the complexity of
being used to promote evasions are simply too greaspecially inlightofte Bur eau’ s
extension of that opinion to febased products through PayActiv approval order. Thus, we urge
the Bureau simply to rescind the opinion. In the alternative, for the completely free EWAS that
the Advisory Opinion addresses, the CFPB could camsidsng the AdvisoryOpinionto
el iminate any discussion of “debt” and to
companies that are outside Regulation Z's
offer credit with a finance charger an agreement to pay in more than four installments.

f ocu
def i

1 Rescind the PayActiCAS Aproval Order. TheCAS Approval Ordercorrectly declares that a
fee-based EWA program that may involve debiting future payrolls is not credit under TILA. The
CFPB must revee that opinion, which has repercussions beyond PayAldtie.CAS Approval
Order also inappropriatelgives PayActiv protection from any liabilityiot just in actions by the
CFPB-for acts done in good faith conformity with tleeder even if theorderis determined to
be invalid. BuPayActiv is not acting in good faith and is misusing the ordergaad faith
reliance and the broad grant of immunity are not justified given the faulty reasamdgrlying
the order. Thus, the order should be revokedtié CFPB wishes to continue collecting data
from PayActiv while it studies how to treat EWA prograrhe, EFPB should end tRAS
Approval Order and replace it withtimelimited no-action letter. That neaction letter should
indicate that feebased EWArograms are (or may be) credit, but thhe CFPBloes not intend
to bring an enforcement actiowhile it continues to study the issue and to colldetafrom
PayActiv

1 Immediately order PayActiv to cease and desist from misusing and mischaracterizengrder
and give PayActiv a limited time to respond to this letteFhe letter should notify PayActiv of
possible grounds for termination raised in this letter and give PayActiv an opportunity to
respondwithin a reasonable period of time

1 Pending resission of the Advisory Opinion and CAS Approval Order, issue a public statement
emphasizing the limited nature of the two actions, the limited EWA programs to which they
apply, and the fact that the CFPB has not endorsed EWAs or PayAtiis .is necessatg
prevent further misunderstanding about the scope and impact of the Advisory Opinion and CAS
Approval Order.

T {dzZLISNBA &S 921 FyR FldzE 92! LINRPGARSNB GKFG OKEFN
payday loansGiven the growth of this market, the CFRB@Ed begin examining EWA
providers, as well as companies that offer diremiconsumer products that falsely claim to be
advancing waged.he Bureau has supervision authority over payday loans regardless of how
these products are treated under TILA.
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f Eliminate or significantly alteri KS / Ct . Q& | R@A dahddomptiadntey A 2y t NB 3 NJ
Assistance Sandbox Program, affd- 1S aA3IyAFAOlI yi OKAcyodl®ter 12 GKS
Policy and Trial Disclosure Sandb@heprograms angolicies adoptedn recentyealrs create
secretive, onesided processes that favor industry and harm consumers; give liability protection
for conduct that may violate the law; result in inappropriate endorsement of particular
companiesor products purport to limitthe grounds on which ta CFPRBanterminate approvals
inappropriately granted; complicate compliance for wiatended companies; and consume
Bureau resources better spent on protecting consumers.

We would welcome the opportunity to discuss our concerns with you. If you have any questions, please
contactusat Isaunders@nclc.orgr mike.calhoun@resmpnsiblelending.org

Thank you for considering our views.

Yours very truly,

M2 900 Gz

Lauren K. Saunders Mike Calhoun
Associate Director President
National Consumer Law Center Center for Responsible Lending

(on behalf of itdow-incomeclients)
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PayActiv Representations
1 62dzi / Ct. Q&a 9 NYySR 23S |

EXHIBIT A:

What did the CFPB announce on
December 30th 2020.

CFPB approved the Payactiv EWA Program

payactiv

What does this approval mean?

This means that Payactiv is the only company
that has a written approval from CFPB.

payactiv
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EXHIBIT B

Why does it matter so much?

First - On Nov 30, 2020, the CFPB announced that there is regulatory uncertainty around EWA programs as it
relates to TILA. Now, a month later, it ruled that Payactiv does not face such uncertainty and is approved.

For employers looking to offer EWA, Payactiv is the only EWA provider with confirmation that it is not a credit
product. No other provider can give the same assurance. Don’t believe spin—there is only one approved model.

Second — The CFPB has not approved programs that accept Tips, or require employee bank account to be debited
(vs payroll deduction), or require an employee to direct deposit an entire paycheck into a third-party account.

Third — The CFPB’s rulings mark the first time any regulator has formally ruled on EWA since Payactiv created this
product 8 years ago. Payactiv is proud that regulators have recognized this important innovation.

Finally — The CFPB approval order has shown preference for No-Fee or de minimis fee models,
as well as Payroll deduction as the mechanism to reconcile EWA on paydate.
This is the roadmap that Payactiv created.

What are some key highlights?

The approval is a multi-page document. Let me summarize the key findings. Each an - Industry FIRST.

Industry First No 1 - Payactiv EWA Program does not create or defer debt. This is key to the legal
definition of “credit” under TILA. EWA from Payactiv does not treat the employee as a borrower.

Industry First No 2 — Payactiv is "True Earned Wage Access' - the Bureau validated Payactiv's innovation.
“The accrued cash value of an employee’s earned but unpaid wages is the employee’s own money.”

Industry First No 3 — Both Payactiv's Access Freedom (no fees) and Access Choice a ($1 non-recurring fee)
are APPROVED. Payactiv is the only company whose pricing models are approved.

Industry First No 4 — EWA reimbursement through payroll deduction ensures employees are not at risk of
recourse, Le., collections, which distinguishes Payactiv's EWA from credit.

Industry First No 5 — The employee is never underwritten, just as employers don’t underwrite
for payroll. This shows the transaction involves no credit risk.

Finally - Payactiv EWA is an
“innovative mechanism” that provides a meaningful alternative to credit.

payactiv
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EXHIBIT

Conclusion

For every business, large or small, 100 employees or
100,000 employees in all 50 states.

The EWA program of Payactiv is the
only way to remain in compliance
with the CFPB.

Certifiod

Public Benefit
Corporation
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EXHIBI'D

PayActiv @PayActiv - Jan 11 000
V/ Payactiv is the only CFPB-Approved EWA provider. Beware of forced-
account models that claim they do not require any form of "employee
payback.” These models do not comply with the CFPB's guidance and
face legal and regulatory risk.

Beware of the Spin: Payactiv Is The Only EWA Prowvi...

While any EWA provider can apply for approval from
the CFPB, Payactiv is the only provider to have ...

& payactiv.com

(=

( D 2

About 9,990 results (0.43 seconds)

Ad - www.payactiv.com/ ¥ (877) 910-8400

The Only CFPB Compliant EWA - The Only CFPB Approved...

CFPB Issues Groundbreaking Approval of Payactiv Earned Wage Access. Download E-Book.
Payactiv Is the Only EWA Model Approved by the CFPB. Read the Press Release.
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