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Center for Responsible Lending

Via Regulations.gov

Acting Director Russell Vought
Consumer Financial Protection Bureau
1700 G Street NW

Washington, DC 20552

Re: “Equal Credit Opportunity Act (Regulation B) Docket No. CFPB-2025-0039
Dear Acting Director Vought:

The Center for Responsible Lending (CRL) appreciates this opportunity to comment on the
CFPB’s Notice of Proposed Rulemaking to amend Regulation B which implements the Equal
Credit Opportunity Act (ECOA).!

The National Fair Housing Alliance (NFHA) and the Consumer Federation of America (CFA)
have each filed comments addressing point-by-point the changes the Bureau is proposing to
make to Reg. B. We are in general agreement with those submissions and have joined in the
NFHA comment as a signatory.”> We submit this separate comment to address the economic
analysis contained in the NPRM. It is our view, as discussed below, that the Bureau has failed to
meet its obligations under (1) the Regulatory Flexibility Act,(RFA)* ; (2) Executive Order 11286
which is binding on the Bureau by virtue of Executive Order 14125 issued by President Trump in
February, 2025%; and (3) section 1022(b)(2) of the Consumer Financial Protection Act of 2010
(CFPA)°.

L The Regulatory Flexibility Act
As the NPRM correctly states, the RFA “requires each agency to consider the potential impact of
its regulations on small entities, including small businesses” and “to conduct an initial regulator

flexibility analysis (IRFA) and a final regulatory flexibility analysis (FRFA) of any rule subject to
notice-and-comment rulemaking unless the agency certifies that the rule will not have a significant

T CRL is a non-partisan, nonprofit research and policy advocacy organization working to promote financial fairness
and economic opportunity for all and to end predatory lending. CRL brings relevant expertise in consumer
protection and discrimination in the lending context, and we work extensively on policy issues that affect
consumers, small businesses, lenders, and communities impacted by the proposed rule. CRL’s work focuses on
those who may be marginalized or underserved by the existing financial marketplace -- people who often are
targeted for unfair and abusive financial products that leave them worse off.

2 We also want to align ourselves specifically with CFA’s discussion of the potential impact of eliminating disparate
impact liability as lending evolves towards decision-making by machine in which humans may not be able to
explain the basis upon with decisions were made.

35U.S.C. §§ 601 et seq.

490 FR 10447 (Feb. 24, 2025).

512 U.S.C. § 5512(b)(2).



economic impact on a substantial number of small entities.” 90 FR at 50919-50920. Further, as a
result of amendments to the RFA made by the Small Business Regulatory Enforcement Fairness
Act of 1996 (SBREFA), unless the CFPB is able to so certify, the Bureau is required to convene a
small business review panel which in turn is obligated to confer with small entity representatives
to obtain input on proposals under consideration before The Bureau issues a proposed rule.

The NPRM asserts that the Bureau is not required to prepare an IRFA or to conduct a SBREFA
process with respect to this proposed rule because it “would not have a significant economic impact
on a substantial number of small entities.” 90 FR at 50920. The entire explanation offered for this
assertion is as follows:

In part V.E.x, the Bureau described how the size of SPCPs as a share of a lender’s overall
portfolio is expected to be small based on existing evidence. In part V.E.x, the Bureau also
described how the prevalence of SPCPs [special purpose credit programs] is low and the
Bureau expects this would also be true of (and especially for) small entities. Therefore, the
Bureau does not expect the SPCPs provisions to affect a substantial number of small
entities. [/d.]

As is apparent from this quotation, the Bureau—while appropriately recognizing that small entities
can be impacted by a rule even if the rule does not govern their conduct--has considered only the
expected effects of the “SPCP provisions” of the NPRM on small businesses as would-be-
borrowers. But the relevant question here is not how those provisions, standing alone, would affect
small entities but rather how the proposal, taken as a whole, would affect such entities. It is clear
from the face of the NPRM that the Bureau has failed to address that question.

That omission is especially problematic in light of the fact that the most significant change to Reg.
B that the Bureau is proposing is the elimination of disparate impact as a basis for liability under
ECOA. Elsewhere in the NPRM, in assessing the costs to consumers of the proposed repeal of
disparate impact liability, the Bureau concedes that this “could potentially have a negative impact
on some consumers” since “[c]onsumers who are adversely affected by neutral policies would lose
legal options and opportunities for redress” and thus “may be more likely to be denied credit or to
pay higher prices without effects-based legal protection.” 90 FR at 50916. Given that ECOA
covers small business lending as well as consumer lending, it necessarily follows that the proposed
repeal of disparate impact liability “could potentially have a negative impact” on minority-owned
and women-owned small businesses. Yet the Bureau proposes to certify that the proposal would
not have a significant economic impact on a substantial number of small entities without even
considering the anticipated effects of the repeal of disparate impact liability on these businesses.

Similarly, the Bureau’s announced intent to issue such a certification ignores the potential impact
on minority-owned and women-owned small businesses of the proposed narrowing of Reg. B’s
provision governing discouragement. Again the NPRM concedes that this provision “may result
in consumers not applying for credit and facing greater barriers to accessing credit than they
otherwise would have under the existing rules,” noting that under the proposed rule “covered
persons may exclude certain groups or consumers from advertising campaigns or may choose to
engage less with certain groups of consumers” and “some consumers may lose convenient access
to financial services if covered persons alter their branch location decisions.” 90 FR at 50916.



Minority and women-owned small businesses may experience precisely the same impacts, and yet
the Bureau is apparently planning to certify that the proposal would not have a significant
economic impact on a substantial number of small entities without considering the anticipated
effects of the proposed modification of the discouragement provision.

Had the Bureau considered the effects of the proposal as a whole—as it is required to do—it would
have concluded that it cannot issue the certification that would be required if it is to dispense with
an IRFA and a SBREFA process. To begin with, the NPRM acknowledges that “limitations on
what data are available restrict the Bureau’s ability to quantify the potential costs, benefits, and
impacts of the proposed rule” and, more specifically, that there is a “lack of data to
quantify...costs.” 90 FR at 5914, 50915. Accordingly, the NPRM states that the Bureau can
provide only a “qualitative consideration of the benefits, costs and impacts” based on “[g]eneral
economic principles, together with the limited data available” while “seek[ing] information on the
number of consumers potentially affected by the proposed rules as well as the data that would
allow quantification of costs to consumers.” /d. But while “limited data” and “general economic
principles,” if fairly evaluated, may be sufficient to meet the Bureau’s obligation under the CFPA
to “consider the potential benefits and costs to consumers and covered persons,” the Bureau cannot
be in a position to certify that its proposal will not have a significant impact on a substantial number
of small entities absent more robust data.

Indeed, if anything, the data that are available suggest that the impact of the proposed repeal of
disparate impact liability on small entities could be profound. Census Bureau data shows that as
of 2022 Black and Hispanics owned 11% of all employer firms and 31% of non-employer firms
while women owned 22.3% of employer firms and 42.1% of non-employer firms.® Each of these
percentages, and the corresponding absolute number of minority-owned and women-owned firms,
is materially larger than in 2019, suggesting that the share of minority-owned and women-owned
firms is likely to increase in the future.’

It goes without saying that access to affordable credit is crucial to small businesses; indeed,
Goldman Sachs reports that “77% of small business owners are concerned about their ability to
access capital.”® Financing to start or grow a small business is especially important for minority
entrepreneurs given the wealth and income disparities across racial and ethnic groups—disparities
which make it more difficult for such entrepreneurs to self-fund their businesses.

Given all this, in order to provide the certification required by the RFA, the Bureau would have to
be able to find that the proposed rule would not significantly impact the ability of minority-owned
and/or women-owned small businesses to obtain credit and would not significantly impact the
price of the credit they would be able to obtain. But economic theory—and common sense—suggest
precisely the opposite.

6 Press Release, Census Bureau Releases New Data on Minority-Owned, Veteran-Owned, and Women-Owned
Businesses (Dec. 19, 2024); Press Release, Census Bureau Releases Demographic Characteristics of Nonemployer
Business Owners (Aug. 8, 2024).

" The 2019 figures are reported in the CFPB’s 2023 Small Business Data Collection Rule. 88 FR 35150, 35155-
35156 (May 31, 2023).

8 See https://www.goldmansachs.com/community-impact/10000-small-businesses-voices/insights/glass-half-full.
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https://www.goldmansachs.com/community-impact/10000-small-businesses-voices/insights/glass-half-full/

There is a wealth of studies, including studies, conducted by the CFPB itself, showing that
discrimination and discouragement are facts of life within the small business credit market even
under the current legal regime.” At the same time, the law and economics literature teaches that
legal current prohibitions such as those currently contained in Reg B reduce the frequency with
which those subject to legal prohibitions engage in prohibited conduct.!® At least some of those
who are deterred by Reg. B’s prohibition of actions that have an unjustified disparate impact on a
protected class or its prohibition on “acts or practices that could discourage” members of a
protected class from applying for credit today would no longer be deterred if the Bureau were to
finalize the proposed rule. Beyond that, the proposed changes in Reg.B would likely lead at least
some creditors to reduce their investment in screening for potential issues in their marketing and
underwriting or looking for less discriminatory alternatives. That, too, would negatively impact
minority owned businesses.

Indeed, the NPRM scores as a benefit for creditors from the proposed rule cost savings creditors
would realize from reduced expenditures on “creating, testing, validating and auditing models for
potential disparate impact risks in their lending strategy or portfolio,” “training loan officers,
compliance staff, contractors, and modelers of disparate impact risk,” “monitoring marketing
strategies and materials,” and on reduced “costs related to remediation.” 90 FR at 50915, 50916.
The NPRM likewise contemplates that creditors may ‘“conduct more targeted advertising
campaigns and offer certain products to subsets of consumers” and “may choose to relocate their
branch locations.” Id. at 50916. Those “benefits” to covered persons will have a correlative cost
to borrowers and would-be-borrowers—including small businesses— that are necessarily relevant in
assessing whether the proposal would have a significant impact on a substantial number of small
entities.

In all events, at least this much is clear: in order for the Bureau to be able to certify that the
proposed rule will not have a significant impact on a substantial number of small entities, it is
incumbent upon the Bureau to quantify the number of small entities that could be affected by the
proposed rule, estimate how many benefit from the baseline protections provided by Reg. B, and
estimate the monetary impact on those entities of all of the proposed changes in Reg. B using
statistical techniques for welfare analyses'' and the best available empirical evidence, including
both published research and the Bureau’s own experience in supervising the small business credit

9 The Bureau released a study just last year which, using paired testers, found compelling evidence of
discouragement of Black small business borrowers and of steering Black borrowers into certain products. Matched-
pair Testing in Small Business Lending Markets (2024). Other studies that have documented discriminatory
outcomes in small business lending include Howell et al., Racial Disparities in Access to Small Business Credit:
Evidence from the Paycheck Protection Program (2021); Fairlie et al., Black and White: Access to Capital Among
Minority-Owned Startups (2020); Blanchflower et al., Discrimination in the Small Business Credit Market (1998).
See also Federal Reserve Banks, Small Business Credit Survey: 2021 Report on Firms Owned by People of Color
(20220: Federal Reserve Banks, 2023 Report on Startup Firms Owned by People of Color

10 See, e.g., Richard Posner, “Economic Analysis of Law,” 2014, p205, discussing “Optimal Criminal Sanctions.”
" E.g., Chetty, Sufficient Statistics for Welfare Analysis: A Bridge Between Structural and Reduced-Form Methods
(2009). While there might not be estimates in the literature on the magnitude of the impact on deterrence that the
NPRM would have relative to the status quo, the Bureau can use approaches like sufficient statistics to model the
likely deterrence effects by extrapolating from the evidence of existing discriminatory effects, and assuming or
estimating ranges of creditors’ elasticity to relaxed enforcement — both for small business impact and for consumer
impact discussed in 1022(b)(2).
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https://www.nber.org/system/files/working_papers/w29364/revisions/w29364.rev1.pdf
https://www.nber.org/system/files/working_papers/w29364/revisions/w29364.rev1.pdf
https://www.nber.org/papers/w28154
https://www.nber.org/papers/w28154
https://www.nber.org/papers/w6840
https://www.fedsmallbusiness.org/reports/survey/2022/2022-report-on-firms-owned-by-people-of-color
https://www.fedsmallbusiness.org/reports/survey/2023/2023-report-on-startup-firms-owned-by-people-of-color
https://www.annualreviews.org/content/journals/10.1146/annurev.economics.050708.142910

market since 2011 and in studying that market in preparation for, and in connection with, its small
business lending rule. To the extent that the available data is insufficient, the Bureau must either
use its authorities to secure additional data or acknowledge that the lack of data precludes it from
certifying that the proposed rule will not have a significant impact on a substantial number of small
entities. It cannot, however, satisfy its obligation under the RFA simply by asserting that one aspect
of the proposed rule will not negatively impact small entities while ignoring the rest of the
proposal.

I1. Executive Order 12866 and OMB Circular A-4

On February 18, 2025, President Trump issued Executive Order 14215, entitled “Ensuring
Accountability for All Agencies.”!? That Executive Order subjects “independent agencies,” to the
requirements of Executive Order 12866 which in turn requires agencies, before issuing a proposed
(or final) rule that would constitute a “significant regulatory action, to submit to the Office of
Information and Regulatory Affairs (OIRA) within the Office of Management the text of the
proposed rule, the justification for it, and an “assessment of the potential costs and benefits of the
proposed regulatory action.”!3

Two months later (and more than half a year before the Bureau released this NPRM), OIRA issued
M-25-24 containing what it termed “initial implementation guidance for historically independent
regulatory agencies to comply with the required regulatory provisions in ...Executive Order
14215.”'* Among other things, that guidance states that under E.O. 12866 erstwhile independent
regulatory agencies:

should assess both the costs and benefits of an intended regulatory action, as well as
available regulatory alternatives, including the alternative of not regulating. Analysis of
costs and benefits should utilize the best reasonably available scientific, technical,
economic, and other information. Further agencies’ analysis submitted to OIRA should
include both quantifiable measures and qualitative measures of costs and benefits that are
difficult to measure. Additionally, in choosing among regulatory approaches, agencies
should select those that maximize net benefits unless a statute requires otherwise.

The guidance goes on to cross-reference, and summarize the principles of, OMB Circular A-4
which was issued in 2003 and provides the rules of the road for preparing cost-benefit analysis
under E.O. 12866."° These are the rules that executive branch agencies have been following since
2003 and that are now binding on independent agencies like the CFPB as well.

The NPRM here makes no attempt to comply with E.O. 12866 and Circular A-4. The NPRM
contains a section entitled “CFPB Section 1022(b) Analysis” designed to satisfy the requirements
of the CFPA with respect to consideration of costs and benefits, 90 FR at 50914-50919, and a
separate section entitled “Regulatory Flexibility Act Analysis,” id. at 50919-50920, which, as
discussed above, asserts the inapplicability of the RFA. Notably missing, however, is any

290 FR 10447 (Feb. 24, 2025).

13 58 FR 51735 (Oct. 4, 1993).

4 https://www.whitehouse.gov/wp-content/uploads/2025/02/M-25-24-Interim-Guidance-lmplementing-
Section-3-of-Executive-Order-14215-Titled-Ensuring-Accountability-for-All-Agencies.pdf

15 hitps://www.whitehouse.gov/wp-content/uploads/2025/08/CircularA-4.pdf



https://www.whitehouse.gov/wp-content/uploads/2025/02/M-25-24-Interim-Guidance-Implementing-Section-3-of-Executive-Order-14215-Titled-Ensuring-Accountability-for-All-Agencies.pdf
https://www.whitehouse.gov/wp-content/uploads/2025/02/M-25-24-Interim-Guidance-Implementing-Section-3-of-Executive-Order-14215-Titled-Ensuring-Accountability-for-All-Agencies.pdf
https://www.whitehouse.gov/wp-content/uploads/2025/08/CircularA-4.pdf

addressed to the requirements of E.O. 12866 other than a note that OIRA has determined that the
proposed rule is a “significant regulatory action” under E.O. 12866 and thus subject to the
requirements of that Order. Thus, on its face the NPRM fails to comply with the obligations
imposed on the CFPB by President Trump’s executive order.

Nor can the Bureau claim that it has killed two birds with one stone through its § 1022(b) analysis.
Whatever the merits of that analysis in satisfying § 1022(b)--a question we discuss in Part I1I infra—
that analysis cannot satisfy the far more demanding and specific requirements of Circular A-4. For
example, under Circular A-4, as summarized in the recent guidance to independent regulatory
agencies:

e A regulatory analysis should present undiscounted year-by-year streams of benefit, cost,
and transfer estimates for the full analytic time horizon.

e A rule’s costs, benefits, and transfer impacts must be assessed relative to a baseline which
reflects a best assessment of market evolution and other factors that may change
independent of the rule.

e Agency analysis should extend beyond the direct effects of agency action and encompass
any important ancillary or indirect effects.

e For a significant rule ...there should be quantification, to the extent feasible, of the effects
of alternative regulatory approaches. These alternatives may be characterized by different
degrees of stringency, different combinations of provisions, or other such changes from the
regulation as proposed or finalized

e Monetized estimates of benefits, costs and transfers should be: (a) presented as
undiscounted year-by-year streams, and (b) summarized as annualized values using 7%
and 3% discount rates (and, optionally, other rates, if relevant for a particular regulatory
action’s analysis).

The NPRM’s § 1022(b)(2) analysis does not contain any of this, let alone the even more detailed
requirements set forth in Circular A-4. The NPRM does not, for example, “include separate
schedules of the monetized benefits and costs that show the type and timing of benefits and costs,”
“list the benefits and costs you can quantify, but cannot monetize,” or “present probability
distributions of benefits and costs and include the upper and lower bound estimates.” It likewise
does not “identify or cross-reference the data or studies on which you base the benefit and cost
estimates.” And it does not “present an array of cost-effectiveness estimates that would allow
comparison across different alternatives.” It thus falls far short of what is required by E.O. 12866
as elucidated in Circular A-4.

II.  Section 1022(b)(2)

In creating the CFPB, Congress elected to designate it as an independent agency which meant that,
at the time, the Bureau would not be subject to the obligation to issue formal cost-benefit analyses
under E.O. 12866 in connection with each of its rules.!® Instead, in the section of the CFPA
authorizing the Bureau to engage in rulemaking, Congress provided, in § 1022(b)(2), that in each

16 See Dodd-Frank Act § 1100D, amending Paperwork Reduction Act, 44 U.S.C. 3502(5).



rulemaking the CFPB “shall consider the potential benefits and costs to consumers and covered

persons.”!”

Since its first rulemakings, the CFPB has sought to demonstrate compliance with this requirement
by including in each NPRM and each final rule a section designated as “Section 1022(b) Analysis”
discussing the costs and benefits to consumers and covered persons.!® The NPRM at issue here
follows this practice, at least as a formal matter.

However, the inclusion of a 1022(b)(2) section in an NPRM or final rule does not, in and of itself,
establish that the Bureau has satisfied the statutory obligation to “consider the potential benefits
and costs to consumers and covered persons.” As the United States District Court for the District
of Columbia made clear in National Community Reinvestment Coalition v. CFPB, “to consider
means “‘[t]o view or contemplate attentively, to survey, examine, inspect, scrutinize.’”!° Given
that definition, “[m]ere reference to an identified cost does not qualify as an effort to ‘consider’
when that effort lacks discussion or analysis of possible avenues to develop assessment tools for
measuring or surveying the costs.” In that case the court overturned a rule that would have
exempted a large number of creditors from collecting and reporting data under the Home Mortgage
Disclosure Act on the ground that the Bureau had failed to consider the cost that rule would have
on consumers. In so holding the court added that, “When the impact of a cost or benefit is ‘both
evident and massively significant,” that cost or benefit ‘cannot be dismissed without further
inquiry,” even if its value is ‘unquantified.’”?°

Against this background, the NPRM’s discussion of the potential costs to consumers from the
proposal to eliminate disparate impact liability and narrow the prohibition on discouragement falls
far short of satisfying the requirements of § 1022(b)(2). The Bureau’s entire discussion of the
consumer costs that would result from ending disparate impact liability consists of three sentences
acknowledging that the proposed rule “could potentially have a negative impact on some
consumers” as " [s]Jome consumers may be more likely to be denied credit or to pay higher prices.”
90 FR at 50916. The Bureau then states that “such costs to consumer may be limited” because
“covered persons are still liable under other antidiscrimination statutes such as the FHA [Fair
Housing Act] and state laws similar to ECOA, so the incentives for covered person to implement
policies or engage in practices that lead to disparate impact may be limited.” /d.

Similarly, the NPRM’s discussion of the costs to consumers of narrowing the prohibition on
discouragement simply recites—albeit at somewhat greater length—the various ways in which
consumers could be negatively impacted—but then seeks to minimize those costs by again

7 Section 1022(b)(2) calls out specifically the impact of the proposed rule on those small depository
institutions that are outside the CFPB’s supervisory jurisdiction (i.e., depositories with under $10 billion in
assets), and the impact on consumers in rural areas. See 12 U.S.C. 5512(b)(2)(A)(ii).

'8 See Electronic Funds Transfer (Regulation E) Rule, 77 FR 6194, 6271-6278 (Feb. 7, 2012). The NPRM for this
rule was issued by the Board of Governors of the Federal Reserve System so it did not include a § 1022(b) analysis
but the Bureau did include such a section when it began issuing proposed rules later in 2012. E.g., TILA-RESPA
Integrated Disclosure Proposed Rule, 77 FR 51116, 51267-51282 (August 23, 2012).

Civ. Action No. 20-2074, op. at 61 (D.D.C. Sept. 23, 2022), quoting Oxford English Dictionary.

20 14, at 61-62, quoting Md. People’s Couns. v. FERC, 761 F.2d 768, 776 (D.C. Cir. 1985).



suggesting that because of the FHA and state laws ‘“the incentives for covered persons to
significantly change their policies...may be limited.” 90 FR at 50916-50917.

This cursory discussion falls far short of what § 1022(b)(2) requires.

To begin with, the Bureau’s suggestion that the rule, if finalized, would not lead to changes in
lender practices is flatly inconsistent with the Bureau’s discussion of the benefits to covered
persons from the proposal. In that discussion the Bureau asserts that the elimination of disparate
impact liability “would likely allow covered persons to save on ongoing compliance costs.” 90 FR
at 50915. The Bureau explains:

For example, covered persons may save time and resources presently spent on creating,
testing, validating, and auditing models for potential disparate impact risks in their lending
strategy or portfolio. Resources dedicated to statistical testing, documenting business
necessities of policies and evaluating alternative lending strategies may be saved or
redirected to other uses. Covered persons may also save costs by reducing spending
associated with fair lending exams and training loan officers, compliance staff, contractors,
and modelers of disparate impact risks. Lastly, the proposed change can reduce the
potential litigation risks to the extent lenders would have otherwise had to defend against
lawsuits under a disparate impact theory of discrimination. Fewer enforcement actions and
private claims premised on disparate impact theories as a result of the proposed provisions
would reduce defense burden and any financial costs related to remediation. [/d.]

Similarly, in discussing the benefits of the proposal to narrow the prohibition on discouragement
the NPRM states that creditors may “decreas[e] the amount of time spent monitoring marketing
strategies and materials” and may “adjust[] marketing to focus on areas where they expect the
greatest return on investment.” The NPRM also states that creditors “may spend less time on
training loan officers, compliance staff, contractors, and other employees on legal and compliance
risks related to prospective applicants” and may “increase their revenues by offering products that
are better tailored to the demands of different groups of consumers” and by “relocat[ing] branch
locations that are less profitable.” Id. at 50915.

Given these anticipated benefits to covered persons, the Bureau was obligated to consider the
correlative costs to consumers, rather than minimizing those costs on the theory that lenders will
continue business as usual.

Inconsistencies aside, the NPRM’s discussion of consumer costs falls far short of a reasoned
consideration of costs and deprives commenters of the ability to comment on the Bureau’s
assessment of the costs to consumers relative to the benefits to consumers and covered persons.
We list below some of what would be expected of a § 1022(b)(2) analysis if the Bureau had, in
fact, truly considered the costs of its proposal on consumers.

Discussions of discrimination in economics tend to start with the seminal work of Nobel Prize
winner Gary Becker from the University of Chicago. His doctoral thesis, first published in 1957
was titled “The Economics of Discrimination.” In it, Becker lays out the economics of what he
termed taste-based discrimination—that is, discrimination resulting from one party’s desire to avoid
doing business with persons of a particular class. The proposal to lessen the prohibition on acts or



practices that discourage applications leaves room for such taste-based discrimination as creditors
would be free to target their advertising to white consumers and white-owned businesses if they
so choose, or to target their potentially more predatory products towards protected classes.?!
Further, given the difficulties of proving intentional (or taste-based) discrimination, the disparate
impact doctrine has provided an important backstop to secure redress for what is, in fact, disparate
treatment and to that extent may have deterred those otherwise inclined to engage in intentional
discrimination from doing so. Ending the disparate impact doctrine thus may leave more room for
such discrimination to flourish. These potential impacts warrant discussion.

Second, there is what the economic literature refers to as “statistical discrimination”--that is,
discrimination that results not because of any discriminatory intent but because making decisions
based on factors that are correlated with protected group status is simpler than securing additional
information and seeking to identify alternatives that would have less of a disparate impact.?? The
very point of the disparate impact doctrine is to guard against this form of discrimination and force
a search for less discriminatory alternatives that can be identified with little or no cost to aggregate
access to credit. As one set of researchers explain, “Work in computer science has established that,
contrary to conventional wisdom, for a given prediction problem there are almost always multiple
possible models with equivalent performance” so that “when an algorithmic system displays a
disparate impact...developers may be able to discover an alternative model that performs equally

well, but has less discriminatory impact.”?

Third, discrimination can occur if members of a protected class have what economists would term
a different “price elasticity” than other borrowers.”* For example, creditors might offer higher
prices to Black or Latino applicants in the belief that, in light of the income and wealth gap between
Blacks and Latinos on the one hand and Whites on the other, these applicants will have fewer
options because, for example, they are less exposed to advertising or physical locations of
competitors.?® Blacks and Latinos may accept an above-market price rate because they believe, in
light of historic discrimination and current market dynamics, that they will not get a better deal
elsewhere. In that event, Blacks and Latinos would end up paying higher prices not because
creditors harbored racial animus but because creditors were engaged in profit-maximizing

21 That this is more than a theoretical possibility is evident from cases brought against Facebook/Meta for enabling
precisely such targeting. See, National Fair Housing Alliance v. Facebook, No. 1:18-cv-02689 (S.D.N.Y.); United
States v. Meta Platforms Inc., No. 1:22 Civ. 5187 (S.D.N.Y.). See also Lanning, Testing Models of Economic
Discrimination Using the Discretionary Markup of Indirect Auto Loans (finding evidence of taste-based
discrimination in auto lending, using the Bureau’s own supervisory data).

22 Phelps, The Statistical Theory of Racism and Sexism (1972); Arrow, What Has Economics to Say About Racial
Discrimination (1998). Both of these papers are seminal work by Nobel Laureates.

2 Kim et al., Less Discriminatory Algorithms (2023); see also FinReg Lab, Explainability and Fairness in Machine
Learning for Credit Underwriting (2023); FinReg Lab, Advancing the Credit Ecosystem: Machine Learning and
Cash Flow Data in Credit Underwriting (2025).

24 See, e. 2., Strack & Yang, Non-Discriminatory Personalized Pricing (2025) and the references cited therein.

25 See, e. g., Aladangady et al., Greater Wealth, Greater Uncertainty: Changes in Racial Inequality in the Survey of
Consumer Finances (2023); Rodgers, The History of the U.S. White-Black Wage Gap from 1969 to Now (2024).



https://www.atlantafed.org/-/media/documents/news/conferences/2021/10/14/racial-inequality-and-disparities-in-financial-markets/lanning.pdf
https://www.atlantafed.org/-/media/documents/news/conferences/2021/10/14/racial-inequality-and-disparities-in-financial-markets/lanning.pdf
https://www.jstor.org/stable/1806107
https://www.jstor.org/stable/1806107
https://www.jstor.org/stable/1806107
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4590481
https://finreglab.org/wp-content/uploads/2023/12/FinRegLab_2023-07-13_Research-Report_Explainability-and-Fairness-in-Machine-Learning-for-Credit-Underwriting_Policy-and-Empirical-Findings-Overview.pdf
https://finreglab.org/wp-content/uploads/2023/12/FinRegLab_2023-07-13_Research-Report_Explainability-and-Fairness-in-Machine-Learning-for-Credit-Underwriting_Policy-and-Empirical-Findings-Overview.pdf
https://finreglab.org/wp-content/uploads/2025/07/FinRegLab_07-01-2025_Advancing-the-Credit-Ecosystem-Main.pdf
https://finreglab.org/wp-content/uploads/2025/07/FinRegLab_07-01-2025_Advancing-the-Credit-Ecosystem-Main.pdf
https://arxiv.org/pdf/2506.20925
https://www.federalreserve.gov/econres/notes/feds-notes/greater-wealth-greater-uncertainty-changes-in-racial-inequality-in-the-survey-of-consumer-finances-20231018.html
https://www.federalreserve.gov/econres/notes/feds-notes/greater-wealth-greater-uncertainty-changes-in-racial-inequality-in-the-survey-of-consumer-finances-20231018.html
https://fraser.stlouisfed.org/files/docs/publications/frbsl_ov/frbstl_openvault_20240117.pdf

behavior.?® Again, proving that the creditors were engaged in intentional discrimination is difficult
so that ending the disparate impact doctrine may make such discrimination more common and
more difficult to remedy. Indeed, the rule could even fuel pricing differences based on price
elasticities if, as the NPRM anticipates, the rule resulted in less advertising to members of protected
classes and fewer branches in majority-minority locations or if the rule led members of protected
classes to have less trust in financial institutions and thus to shop less for credit products, in turn
leading to even more incentives for profit-maximizing creditors to price discriminate.

In order to truly consider the costs of the proposed rule on consumers, the Bureau needs to address
each of these forms of discrimination and assess the extent to which the proposed changes in Reg.
B would lead to adverse results for Blacks, Latinos, women, or members of other protected classes.
Further, that assessment needs to be done separately for the major consumer lending products
because the dynamics of the marketplace are quite different for different products. For example,
auto lending tends to take place face-to-face in dealerships, leaving ample room for both taste-
based discrimination and discrimination based on differing price elasticities. In the credit card
marketplace, in contrast, algorithms drive the marketing that results in credit card applications,
and underwriting algorithms drive approval and pricing decisions. Thus, elimination of the
disparate impact doctrine and narrowing of the protection against discouragement likely would
have an outside impact on the credit card market. Similarly, as the federal government reduces its
role in student lending, private lenders are likely to grow their market share, and if lenders are no
longer held liable for policies producing an unjustified disparate impact, lenders will be free to use
a wide range of factors that may seriously disadvantage Black and Latino borrowers.?’

Nor can the Bureau ignore the potential effects of the proposed rule on the mortgage market on
the theory that the Fair Housing Act applies to that market and, under Texas Dept. of Community
Affairs v. Inclusive Communities Project Inc., that Act proscribes acts with an unjustified disparate
impact.?® The Department of Housing and Urban Development has announced that its resources
will be concentrated on “cases with the strongest evidence of intentional discrimination,”® and
HUD also appears to be working on a rule that would seek to constrain private causes of action
under the FHA alleging disparate impact.>* Given that, a fair consideration of the potential causes

26 For evidence of pricing disparities, see, e.g., Butler et al., Racial Disparities in the Auto Loan Market
(2023)(Black borrowers are paying 70 basis points more than white borrowers, despite defaulting less often;
Abernathy, The Effects of Market Power on Women and People of Color (2018); Moshary et al., Investigating the
Pink Tax: Evidence Against a Systematic Price Premium for Women in CPG (2021).

27 See, e.g., Student Borrower Protection Center, Educational Redlining (2020) (finding that borrowers attending
Howard University charge 500 basis points more than borrowers attending New York University); Use of
Educational Data to Make Credit Determinations (finding that one lender used the average standardized test score of
a school to make credit decisions for applicants from the school).

28 576 U.S. 519 (2015). Insofar as the baseline for analysis includes changes in the status quo that may occur
without regard to the rule, consideration also should be given to whether Inclusive Communities will survive as a
binding precedent.

29 See https://www.hud.gov/sites/dfiles/Main/documents/Fair-Housing-Act-Enforcement-Prioritization-
Resources.pdf. (emphasis added)

30 See https://www.reginfo.gov/public/do/eAgendaViewRule?publd=202504&RIN=2529-AB09.
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https://academic.oup.com/rfs/article-abstract/36/1/1/6588701?redirectedFrom=fulltext
https://rooseveltinstitute.org/blog/the-effects-of-market-power-on-women-and-people-of-color/
https://www.ftc.gov/system/files/documents/public_events/1588356/mosharybhatiatuchman_updated2.pdf
https://www.ftc.gov/system/files/documents/public_events/1588356/mosharybhatiatuchman_updated2.pdf
https://protectborrowers.org/wp-content/uploads/2020/02/Education-Redlining-Report.pdf
https://www.banking.senate.gov/imo/media/doc/Review%20-%20Use%20of%20Educational%20Data.pdf
https://www.banking.senate.gov/imo/media/doc/Review%20-%20Use%20of%20Educational%20Data.pdf
https://www.hud.gov/sites/dfiles/Main/documents/Fair-Housing-Act-Enforcement-Prioritization-Resources.pdf
https://www.hud.gov/sites/dfiles/Main/documents/Fair-Housing-Act-Enforcement-Prioritization-Resources.pdf
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202504&RIN=2529-AB09

of the proposed change to Reg. B would necessarily take into account potential impacts on Blacks
and Latinos seeking mortgages.”!

It is, of course, not our role—nor our intent—to write a § 1022(b)(2) analysis for the Bureau that
would demonstrate that the Bureau has considered the cost of the proposed rule on consumers, and
more specifically on Blacks, Latinos, women, and members of other protected classes. Rather, the
foregoing discussion is intended to be illustrative of the types of issues and the body of research
that would be implicated had the Bureau sought to do more than merely “reference” potential costs
but, instead, sought to “contemplate attentively...survey, examine, inspect, [or] scrutinize” the
costs of the proposed changes as § 1022(b)(2) requires. Indeed, given that the CFPB has been in
the business of conducting fair lending examinations since 2011, it should have a wealth of data
available to it that is not in the public domain, and it also has the capacity to compel additional
data production to the extent needed to rigorously consider the potentials costs of the proposed
rule.

Conclusion

The purpose of a notice of proposed rulemaking under the Administrative Procedure Act is, of
course, to put members of the public on notice of the evidence on which an agency is relying on
in making the proposal, the findings it has drawn from that evidence, and its reason for proposing
the rule in light of those findings and the governing law.*? Because the NPRM here does not meet
any of the requisite requirements under the RFA, Executive Order 12866, or § 1022(b)(2), the
Bureau should withdraw the proposal and conduct the required analyses before deciding whether
to proceed further.

31 This is another market in which there is a robust literature assessing the extent to which disparities in the approval
rate for minority borrowers and in the prices they pay exist after controlling for various “neutral” underwriting
factors. See, e.g., Popick, Did Minority Applicants Experience Worse Lending Outcomes in the Mortgage Market?
(2022); Wei & Zhan, Racial Disparities in Mortgage Lending: New Evidence Based on Processing Time (2022);
Bhutta ef al., How Much Does Racial Bias Affect Mortgage Lending? (2022); Ky & Lim, The Role of Race in
Mortgage Application Denials (2022); Elul ef al., Redlining and U.S. Residential Mortgage Market Pricing (2024).
See also Frame et al., The Impact of Minority Representation at Mortgage Lenders (2022); Bhutta & Doubinko, Do
Mortgage Borrowing Experiences Differ by Race and Ethnicity (2025).

32 See, e.g., Business Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011); Am. Equity Inv. Life Ins. Co. v.
SEC, 572 F.3d 923 (D.C. Cir. 2010); Chamber of Commerce v. SEC, 443 F.3d 890 (2006); Chamber of
Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005).
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https://www.fdic.gov/analysis/cfr/working-papers/2022/cfr-wp2022-05.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4221530
https://www.federalreserve.gov/econres/feds/how-much-does-racial-bias-affect-mortgage-lending.htm
https://www.minneapolisfed.org/-/media/assets/papers/community-development-working-papers/2023/the-role-of-race-in-mortgage-application-denials.pdf
https://www.minneapolisfed.org/-/media/assets/papers/community-development-working-papers/2023/the-role-of-race-in-mortgage-application-denials.pdf
https://www.richmondfed.org/publications/research/economic_brief/2024/eb_24-21
https://www.nber.org/papers/w30125
https://www.philadelphiafed.org/consumer-finance/mortgage-markets/do-mortgage-borrowing-experiences-differ-by-race-and-ethnicity
https://www.philadelphiafed.org/consumer-finance/mortgage-markets/do-mortgage-borrowing-experiences-differ-by-race-and-ethnicity



