November 29 , 2012

Scott J Wilson, Examiner in Charge

Office of the Comptroller of the Currency-Natiogdnk Examiners
343 Sansome St., 11th Floor, Suite 1150

San Francisco, CA 94163

RE: Wells Fargo CRA Examination, Comments on Pgyasmn Product

We write to urge that Wells Fargo’s direct engagetnne payday lending have a significant
negative impact on its upcoming Community ReinvestiiAct (CRA) evaluation because, as
the OCC has recognized, payday lending harms cagrsuroften families CRA is especially
intended to ensure that banks serve.

CRA'’s objective is to ensure that financial indittas meet the banking needs of the
communities they are chartered to serve, inclutbag and moderate-income neighborhoods

and individuals. This legal obligation is consideredyaid pro quofor the valuable public

benefits financial institutions receive, includifegleral deposit insurance and access to favorably
priced borrowing through the Federal Reserve’saliat window?

In contradiction to this obligation, Wells Fargo kea payday loans. The bank calls its product a
“direct deposit advance service,” but it is struetujust like a loan from a payday loan

storefront, carrying a high-cost (averaging 270%rnualized interestgombined with a short-
term balloon repayment (averaging just 10 ddys).its own advisory letter addressing payday
lending, the OCC notes that “payday loans” ared'&sown as ‘deferred deposit advancés.”

For customers with direct deposit of wages or mulbdéinefits, Wells Fargo will advance the pay
in increments for a fee of $7.50 per $100 borroWékhe bank deposits the loan amount directly

112 U.S.C. 290%t seq

2 Federal Reserve Board Chairman Ben S. Bernankes Gommunity Reinvestment Act: Its Evolution
and New Challenges,” Speech at the Community AffRiesearch Conference, Washington, D.C. (March
30, 2007) available athttp://www.federalreserve.gov/newsevents/speechidee20070330a.htm#f2

3 Center for Responsible Lending, “Big Bank Paydagms,” CRL Research Brief, July 20HVailableat
http://www.responsiblelending.org/payday-lendingéarch-analysis/big-bank-payday-loans.pdf

41d.

® OCC Advisory Letter, AL 2000-10, Payday Lendihgtp://www.occ.gov/static/news-issuances/memossauyi
letters/2000/advisory-letter-2000-10.p&DIC Financial Institution Letters, Guidelines ayday Lending, FIL
14-2005, February 2005 [hereinafter OCC Advisoritéreon Payday Lending.]

® Wells Fargo Direct Deposit Advance Service Agreensad Product Guide, Effective May 14, 2012 with
Addenda effective January 29, 2012; July 15, 2@b8®; October 22, 2012 [hereinafter Wells Fargo Agrest].

1



into the customer’s account and then repays itselfoan amount, plus the fee, directly from the
customer’s next incoming direct depdsitf direct deposits are not sufficient to repag than
within 35 days, the bank repays itself anyway, eféme repayment overdraws the consumer’s
account triggering more costs through overdraft fees.

CRA requires that banks serve communities’ cregktds’ but the data show that these short-
term, high-cost loans do the opposite, leadingpeat loans that not only leave borrowers’
needs unmet but leave them affirmatively worseladh before the lending began.

Non-bank payday borrowers routinely find themselweable to repay the loan in full plus meet
their expenses for the next month without takinganother payday loan. CRL’s 2009 analysis
of loan-level storefront data found that, of loamsde to repeat borrowe®4 percentvere
opened within one month of the borrower's previma'® Thus, the large majority of all
payday loan volume is the result of trapped borrsvbeing churned, effectively to repay their
original payday loan, rather than an effective cese to a neel.

Our analysis of actual checking account activitgé the cycle of repeat loans occurs with bank
payday loans as wellOn average, bank payday borrowers are in debt & days per year.

The typical borrower takes out 16 bank payday loaitkin twelve months, with many
borrowers taking out 20 or even 30 or more loanthimione year

Wells Fargo has not presented to us or otherqyt&mowledge, any data inconsistent with our
findings—no data indicating that its payday prodimes not result in repeat, high-cost lo&hs.

’|d. The bank has recently altered the terms of thgrpro to allow for a “daily expenses buffer” wherehg first
$100 of a direct deposit will not be used for repant. This small change does not alter the fundéshsetructure
of the product—very high cost with very short-tdsailoon repayment—that leads to a long-term cy€ladett.

&1d.
®12 U.S.C. 2901
19 L eslie Parrish and Uriah Kinghantom Demand: Short-Term Due Date Generates kedRepeat Payday

Loans, Accounting for 76 Percent of Total Volu@enter for Responsible Lending, 7/9/09, availalle a
http://www.responsiblelending.org/payday-lendingéa ch-analysis/phantom-demand-final. pdf

1d. The study found that 76 percent of all payday$oaere generated by borrower churn. Researchirsdat
this estimate by excluding the following loan categs from the total volume of payday lending: nsanade to
borrowers who take out a single loan in a yeatiaiioans made to borrowers with more than one ioaa year,
and subsequent loans made to repeat borroweraréhabt opened during the same pay period in wthieh
previous loan was repaid.

12Bjg Bank Payday Loans.” Borrowers remain in thj&le of debt despite “protections” banks havplate like
“installment options” and “cooling-off periods,” \udh, as with storefront payday lending, simply dx stop the
cycle of repeat loans.

13 To the contrary, Wells Fargo has on occasion astedged the problem of repeat use: “Many [borrajéall
into a recurring cycle of taking advances to pdytloé previous advance takénNells Fargo insider quoted in
David Lazarus120% rate for Wells’ AdvanceSan Francisco Chronicle, Oct. 6, 2004.



Rather, the distinctions it has offered to distisguts product from other payday loans have
been superficial. The bank has said that its be#rs must have an established relationship with
the bank and recurring direct depd$itAn established relationship does not changethigaloan

is a payday loan. And that the bank has acces®toustomer’s next direct deposit better
illustrates a kegimilarity with storefront payday loans, where the lenderdtwagss to the
borrower’s post-dated check.

The bank also often notes that the product is dedrfor emergencies and not for long-term
user> Again, this is a common claim of the payday Ia%d'ndustry, even as the industry
acknowledges that profitability depends on longrteise

Moreover, the “protections” Wells Fargo points toe-ollovers'’ cooling-off periods? and
payment planS—do not stop the cycle of repeat loans; insteagly#y existence of these

14 Seee.g, Donna Fuscalddirect deposit loans: ready cash, high feBankrate, Nov. 16, 2011 (quoting Richele
Messick, spokesperson for Wells Fargo).

5 Seee.g, Fuscaldoid. (“While Messick says the bank makes it clear thian expensive form of credit, she says
there is a need for this product because it's desido help customers through an emergency situdtts not
intended to solve longer-term financial needs,’ ltérsays”).

% The Community Financial Services Association (CF;3Re payday industry trade association, states th
following on its website: “A payday advance isidegd to provide short-term financial assistantes hot meant
to be a long-term solutionhftp://cfsaa.com/what-is-a-payday-advance/is-a-ggyativance-appropriate-for-
you.aspx last visited November 29, 2012). Yet payday legdndustry representatives have often acknowledged
that repeat borrowers are extremely important ¢éorth Several examples are cited in Uriah King aeslie Parrish,
Springing the Debt Trap: Rate caps are only propanday lending reforpCenter for Responsible Lending (Dec.
13, 2007), at 11-1Available athttp://www.responsiblelending.org/payday-lendiegéarch-analysis/springing-the-
debt-trap.pdf: “A note about rollovers. We arevianed the business just doesn’t work without théRth

Capital Partners, First Cash Financial Services, @ompany Update, July 16, 2007); “We saw mostusf
customers every month—a majority came in every mbfRebecca Flippo, former payday lending store aggzmn,
Henrico County, VA); “This industry could not suvei if the goal was for the customer to be ‘one dmwe.” Their
survival is based on the ability to create the nea@turn, and the only way to do that is to tdiechoice of
leaving away. That is what | did” (Stephen Winsldarmer payday lending store manager, Harrisonbu#g,
Industry researchers and analysts have noted the: sél'he financial success of payday lenders dépen their
ability to convert occasional users into chronicrbavers” (Michael Stegman and Robert Faris, “Paydaryding: A
Business Model that Encourages Chronic Borrowig,énomic Development Quarterlyol. 17, No. 1 (February
2003); “We find that high-frequency borrowers aaaiofor a disproportionate share of a payday loare& loan

and profits... the business relies heavily on maximgzhe number of loans made from each store” (apnand
Katherine SamolykPayday Lending: Do the Costs Justify the PriE€R2C Center for Financial Research (June
2005),available athttp://www.fdic.gov/bank/analytical/cfr/2005/wp20@F-RWP_2005-

09 Flannery Samolyk.pdf

¥ The bank has noted that it does not technicalbyatrollovers,” where one loan is repaid directijth the funds
of another. But state law provisions supportedhigypayday lending industry have long prohibitethtécal
rollovers of payday loans while allowing back-tcckdoans, where the borrower pays off the loantheh borrows
back their payment with another payday loan eitimenediately or within a few days—a distinction vatit a
difference. Sege.g, Jennifer BjorhusReport Rips Banks on Payday LoaStar Tribune, April 17, 2012 (“San
Francisco-based Wells Fargo said another key difie is that, unlike with payday lenders, it doessil over or
extend the advances. Instead, the amount is aut@ihatepaid with the customer's next direct defpeghenever
that is.”) For the payday industry trade assoaigs endorsement of limits on rollovesge“Best Practices for the
Payday Advance Industry,” CFSAyailable athttp://cfsaa.com/cfsa-member-best-practices.aspx




“protections” is indicative that the product cresagedebt trap. The payday lending industry trade
association’s endorsement of such “protectidfigVen as they acknowledge that their
profitability depends on long-term use of the pretcfliis only further proof that these
“protections” do not stop the cycle of debt.

Thus, there is no question that Wells Fargo’s pcoduindeed a payday loan: Though it may be
“also known as a deferred deposit advance” as tB€ @oted in 20067 it is structured like a
payday loan and it results in the same long-terahecyf debt.

Numerous studies have shown that, far from meetimgumers’ needs as CRA requires, the
debt trap caused by payday lending has seriougivegansequences for borrowers, including
higher rates of bank account closufédelinquency on other debtsand even bankruptcy.

And payday lending has a particularly adverse imhpadAfrican Americans and Latinos, as a
disproportionate share of payday borrowers comm frommunities of colo?® For a more

18 Wells Fargo’s “cooling off” period, which curregtiequires a one-month period without a loan after
consecutive months with a loan, allows borrowersedn payday loans eleven out of twelve monththényear.
Wells Fargo Agreemensuprg seePamela YipBanks’ ‘deposit-advance’ loans just another namepyday
lending The Dallas Morning News, Nov. 25, 2012 (quotingll&/ Fargo spokesperson Richele Meddick: “If a
customer uses this service for six consecutivestant cycles, we ask them to take a break becagismt want
them to use this for a long period.”)

9 Wells Fargo’s “payment plan,” which allows payngiit $100 increments rather than balloon repayménts
available only to customers who have already bedrailloon payment loans for three consecutive nattd have
at least $300 outstanding. Wells Fargo Agreenseiita

20 CFSA Best Practicesupra

“Lseefootnote 17, above.

%2 0CC Advisory Letter on Payday Lending.

% Seee.g, Dennis Campbell, Asis Martinez Jerez, & Petefalia, Bouncing out of the Banking System: An

Empirical Analysis of Involuntary Bank Account Qloss,Harvard Business School, 12/3/@¥ailable at
www.bostonfed.org/economic/cprc/conferences/2008rgant-choice/papers/campbell_jerez_tufana.pdf

24 One study found that once credit card users bbgemowing from payday lenders, they became 92 pemere
likely to become delinquent on their credit cargmants. Sumit Agarwal, Paige Marta Skiba, andrdgre
TobacmanPayday Loans and Credit Cards: New Liquidity an@édit Scoring PuzzlesFederal Reserve Bank of
Chicago, Vanderbilt University Law School, and Usisity of Pennsylvania, 1/13/08yailable at
http://www.nber.org/papers/w14659 In addition, a study comparing low- and midoieome households in states
with and without access to payday lending found thase who could gain access to payday loans mere likely
to have difficulty paying bills or to have to delmedical care, dental care, and prescription durghmases. Brian
T. Melzer,The Real Costs of Crediccess: Evidence from the Payday Lending Maiketlpgg School of
Management, Northwestern University, 1/3/@9ailable at
www.kellogg.northwestern.edu/faculty/melzer/Papegitosts melzer_07.02.09.pdf

% paige Marta Skiba and Jeremy TobacnzmPayday Loans Cause Bankruptcyanderbilt University and the
University of Pennsylvania, 10/10/08, available lattp://papers.ssrn.com/sol3/papers.cfm?abstract 266215

% |imited data on the race and ethnicity on paydaydwers have been collected. For example, a 2068
California Department of Corporations survey fodhat, although they represent about one-third efaverall state
population, over half of California payday borroware African American and Latin@eeCalifornia Department
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detailed account of Wells Fargo’s payday loan pobdine long-term cycle of high-cost debt it
creates, and the harms payday loans inflict onowaers, please see our 2011 comment letter to
the OCC on its proposed guidance addressing dembsied credit products, attached to this
letter?’

The OCC has long expressed concern about payddyntegenerally, and in particular about the
repeat loans payday lending generates. Its 20@faydending guidance cautioned that payday
lending “can pose a variety of safety and soundresapliance, consumer protection, and other
risks to banks?® It highlighted concerns about multiple renewaltstjng that “renewals without

a reduction in the principal balance . . . arénalication that a loan has been made without a
reasonable expectation of repayment at matufity&nd it cited the agency’s general guidance
on abusive lending, which identifies “loan flippirige., frequent and multiple refinancings” as a
characteristic of abusive lendifY.

Around the time it issued this 2000 guidance, tli#0Onspected the four national banks that
were partnering with storefront payday lenders larodight enforcement actions in each case to
terminate those partnershifs.

of Corporations, “Payday Loan Study (Updated JUW@82," available at

http://www.corp.ca.gov/Laws/Payday Lenders/Archipdés/PDLStudy07.pdf. Moreover, researchers uaing
database of a large Texas-based payday lender thahdfrican Americans (who make up 11 percertheftotal
adult population) made up 43 percent of paydaydvegrs and Latinos (who make up 29 percent of tted smlult
population) made up 34 percent of payday borrowes. Table 1 of Skiba and Tobacman.Payday Loans Cause
Bankruptcy?supra In addition, a survey conducted by Cypress Rebg@roup for the payday lending industry
found a disproportionate share of borrowers wericah American; however, the survey did not findtthatinos
made up a disproportionate share of payday bora8ee Payday Advance Customer Satisfaction Subygyess
Research Group, May 2004.

This disproportionate share is even more signifitetause African Americans and Latinos are muss likely to
have a checking account than whites—a basic regeiné of getting a payday loan—which would lead tsne

believe that the concentration of payday lendeosilshbe lower than in white neighborhoods. The Falde

Reserve’s Survey of Consumer Finances found thdtd€rcent of non-white households do not haveni ba
account, compared with less than five percent afesh See Brian K. Bucks, Arthur B. Kennickelldakevin B.
Moore.Recent Changes in U.S. Family Finances: Eviderama the 2001 and 2004 Survey of Consumer Finances.
Federal Reserve Bulletin, February 2006.

%" SeeComments of Center for Responsbile Lending, Comsufaderation of America, and National Consumer
Law Center (on behalf of its low-income clients) the OCC on its proposed guidance on depos-teetatasumer
credit products, Aug. 8, 2011, pp. 4-5, 7-8%ailable athttp://www.responsiblelending.org/overdraft-loardigy-

legislation/regulators/comments-to-occ-on-overd@@®92011.html

2 OCC Advisory Letter on Payday Lending.
2d.

300CC AL 2000-7 on Abusive Lending Practic&dee als®DCC AL 2002-3 on Predatory and Abusive Lending
Practices.

31 0cC, Annual Report, Fiscal Year 2003, p. Bee alspJean Ann Fox, “Unsafe and Unsound: Payday Lenders
Hide Behind FDIC Bank Charters to Peddle Usury,h&€amer Federation of America, March 30, 2004 at 17



More recently, the OCC testified before Congress playday lending is categorically “unsafe
and unsound and unfair to consum&sihd that the profitability of payday loans “is degent
on effectively trapping consumers in a cycle ofe@pcredit transactions, high fees, and
unsustainable debt® The agency further noted the importance of titgations that the
Military Lending Act (MLA) provides members of tmailitary and their dependents by
“restricting the cost and terms of .abusive credit products*—a protection that Wells Fargo’s
payday lending product grossly undermines, inclgdifth branches operating directly on
military bases”>

Historically, the effectiveness of CRA has beentkath because its primary enforcement
mechanism, the rating system, has been inflateldasl been too easy for institutions to receive
positive ratings notwithstanding harmful lendinggtices. The FDIC’s payday lending
guidelines explicitly address CRA concerns raisggdyday lending, cautioning that “payday
loans to individuals who do not have the ability@pay, or that may result in repeated renewals
or extensions and fee payments over a relativedyt §pan of weeks, do not help to meet credit
needs in a responsive mann&t.We urge the OCC to do the same. We urge thecggen

refuse to condone payday lending by Wells Fargectly, just as it refused to allow banks to
make payday loans through partnerships. We urgdggive CRA the meaning it was intended
to have, by ensuring that making payday loans—duymithat the agency has determined is
unfair to consumers—has a significant negative chpa Wells Fargo’s CRA rating.

Thank you for your consideration of our commeritsyou would like to discuss them further,
please do not hesitate to contact us.

Sincerely,
Center for Responsible Lending

National Consumer Law Center (on behalf of its ioeeme clients)

cc: Mr. Barry Wides, Deputy Comptroller for ComnityrAffairs

32 Testimony of Grovetta Gardineer, Deputy Comptrdite Compliance Policy, Office of the Comptrolief the
Currency, Before the Subcommittee on Financiaitutstns and Consumer Credit, Committee on Findncia
Services, U.S. House of Representatives, July @42 2at 1, 5.

33 |d
3 |d. at 5 (emphasis added).

% Wells Fargo operates on the following bases: Bertning (GA), Fort Gordon (GA), Joint Base McGuire-
Dix-Lakehurst (NJ), Holloman AFB (NM), Kirtland AFBNM), Minot AFB (ND), Fort Jackson (SC), Shaw
AFB (SC), Fort Bliss (TX), and Hill AFB (UT). Jedmnn Fox,The Military Lending Act Five Years Later
Consumer Federation of America (May 29, 2012) abb&ilable at
http://www.consumerfed.org/pdfs/Studies.MilitaryldémgAct.5.29.12. pdf

% FDIC Financial Institution Letters, Guidelines @ayday Lending, FIL 14-2005, February 2005.



