CENTER FOR
A RESPONSIBLE  Effective State and Federal Payday Lending Enforcement:

»

e Paving the Way for Broader, Stronger Protections
——— ]
— LENDING 9 y 9
CRL Issue Brief Uriah King 919-313-8519
October 4, 2013 Diane Standaert 919-313-8550

Payday loans, whether made online, in stores or by banks are designed to trap individuals in
long-term debt. Data consistently show that the majority of payday loan revenue comes from
repeatedly churning borrowers, and individuals are typically indebted for most of the year.! The
predatory features of payday loans, and the impact of their long-term debt on consumers, have in
recent years drawn the attention of legislators and regulators. Policymakers at all levels have
acted to limit the payday lending debt trap, particularly in recent months.

Trends in Payday Lending Regulation and Enforcement

Recognizing the damaging structure of payday loans, and their devastating impact on families’
financial well-being, the trend among policymakers has been to rein in this abusive debt trap
using a variety of available tools. While 22 states either prohibit high-cost payday lending or
have significantly curbed the payday debt trap caused by 300% APR payday loans, two-thirds of
Americans lack these protections. > Recent developments clearly support the implementation of
policies that limit the debt trap across the board.

Regulators and Courts: Online Payday Lenders Are Not Exempt

Payday lenders falsely claim that strong laws simply push borrowers to unregulated Internet
payday loans. Data indicate, however, that borrowers do not flock online in the absence of
storefront payday lenders,® and Internet loans are subject to laws that prevent abusive payday
lending. * Importantly, and as described below, recent rulings in lowa and New York, and
actions by the Federal Trade Commission (FTC) and Consumer Financial Protection Bureau
(CFPB) show that state and federal laws do apply to online loans made by tribal lenders .

Following the recent crackdown by state and federal regulators against illegal payday loans,
some of the most ubiquitous online lenders have stopped making payday loans® and the number
of credit checks for online payday loans has fallen by 50 percent.®

State and Federal Regulators Employ Multiple Enforcement Tools

In many states, illegal loans, including online loans, are void and unenforceable.” This means
the lender does not have the legal authority to collect on the loan via garnishment, court action,
or otherwise. As outlined in more detail below, states are working to prevent illegal payday
loans, using their laws to halt origination, payment, and collection.

Federal regulators have been doing their part as well. Both the Federal Deposit Insurance
Corportation (FDIC)® and Department of Justice (DOJ)® are working through the Federal
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Financial Fraud Enforcement Task Force to ensure banks are acting in accordance with existing
bank laws and guidance and not processing illegal payday loan transactions, such as those
violating state laws. Additionally, the FTC* and CFPB*! are moving to enforce federal laws
against online payday loans made by tribes and others.

Strong Enforcement is Possible, But More Must Be Done

Twenty-two states maintain laws that restrict or eliminate the payday lending debt trap. These
state laws apply to all types of payday loans, including those made online. Federal regulators can
equally use their authorities to address abuses violating federal laws, such as when federally-
regulated banks facilitate illegal activities that violate state laws.

However, given that 60 percent of Americans live in states where the payday debt trap is legal--
draining more than $3 billion a year through churning borrowers into repeated loans--both state
and federal regulators must do more. More states should pass and enforce annual interest rate
limits of 36% or lower. Federal regulators must continue to ensure compliance with existing laws
and to enact rules to prevent debt-trap lending regardless of where the loan is made or type of
lender.

Recent State Enforcement Actions Against Payday Loans

Arkansas: In October 2013, Arkansas Attorney General Dustin McDaniel brought action against
payday lenders CashCall and WesternSky Financial,*? asserting that their online loans and
purported tribal sovereign immunity do not shield them from the state’s constitutional 17% usury
limit.* This action follows settlements with out-of-state companies, such as Kansas-based
Geneva-Roth Capital, to stop making illegal payday loans to Arkansas residents over the
Internet,** and settlements with companies that seek to collect illegal payday loan debt.'®

Georgia: InJuly 2013, Georgia commenced an enforcement action against payday lenders
making loans online in violation of the state’s usury laws which have never permitted 300%
APR payday loans. Attorney General Sam Olens stated clearly: "The [payday lenders’] utter
disregard for the law of this state will not be tolerated. | have taken the necessary legal action to
enforce the law and ensure that these unscrupulous lenders will no longer be able to exploit
Georgia consumers."*°

lowa: In September 2013, an lowa administrative court ruled that online payday loans made to
Iowa residents by purported tribal lenders were subject to the state’s payday lending law. In the
ruling, the judge affirms: “the interest of the state of lowa in protecting citizens from usurious
interest rates in consumer credit transactions is considerable” and expressly held that “Iowa law
applies to the loans at the issue in these matters.”"’

Pennsylvania: A 2010 unanimous Pennsylvania Supreme Court decision held that the state’s law
applies to payday loans made over the Internet. In its decision against Texas-based Cash
America’s illegal online payday loans, the Court noted: “It is well established that public policy
in this Commonwealth prohibits usurious lending, and this prohibition has been recognized for
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over 100 years.”® In the last two years, the Pennsylvania banking regulator has brought
enforcement actions against out-of-state payday lenders making illegal loans. *°

Maryland: This year, Maryland has taken a number of actions against different elements of
payday loan transactions that violate its long-standing 30% rate cap, even when such loans are
made online by out-of-state lenders. Their actions include finding that loans made with 300%
interest rates are illegal and void;* preventing banks from facilitating the payments of such
illegal loans;?* and preventing the collection of illegal payday loan debt.??

Massachusetts: In April 2013, Massachusetts ordered the halt of both making and collecting
payday loans made in violation of the state’s rate limit.?> The cease and desist order to halt

collection of the illegal online loans was against Nevada-based Delbert Services, which is owned
by John Reddam, who also owns Cash Call.

New York: In recent months, New York also has used to its authority to address nearly every
facet of illegal payday transactions: the loan terms itself violate state law regardless of who
makes the loan; banks should not facilitate the payments of illegal transactions; and debt
collectors cannot collect illegal payday loan debt.

- In October, the court for the Southern District of New York rebuffed online tribal lenders’
arguments that they are exempt from the state’s long-standing usury limits. The court
concluded: “The undisputed facts demonstrate that the activity the State seeks to regulate is
taking place in New York , off of the Tribes’ lands. Having identified no ‘express federal
law’ prohibiting the State’s regulation of payday loans made to New York residents in New
York, the Tribes are subject to the State’s non-discriminatory anti-usury laws.”?*

- In August, New York’s banking regulator ordered online lenders to cease making payday
loans in violation of the state’s law, and demanded banks to stop facilitating the processing of
these illegal payments.® Shortly after, the most ubiquitous online payday lenders ceased
operations upon learning that their partnering banks severed their relationships.?

- In February, Governor Andrew M. Cuomo announced that it is illegal to attempt to collect a
debt on a payday loan made to a New Yorker, since such loans are illegal in New York: “No
matter what method is used to make the loan, usurious and illegal payday loans are not valid
debts and cannot lawfully be collected on.”?’

West Virginia: In September 2012, the court upheld the state’s claim that its historic 31% rate
limit applied to online payday loans.”® Between 2005 and 2010, West Virginia reached
settlements with 107 Internet and tribal payday lenders and their collection agencies, resulting in
$2.5 million in refunds and cancelled debts for over 8,000 West Virginians.?
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