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Introduction

The Center for Responsible Lending is pleased to submit these comments to the Consumer Financial
Protection Bureau (CFPB or “Bureau”) in response to its request for information on abusive financial
practices that affect older Americans. Our comments relate to Question Seven from the RFl: “What
types of fraudulent, unfair, abusive or deceptive practices target Americans age 62 and over?”

We are very encouraged that CFPB is tackling this issue. In a recent survey of experts who deal with
financial fraud of elders (financial planners, medical professionals, and social workers), 96 percent said
financial exploitation/fraud of seniors is a serious problem, and three out of four respondents reported
that they encountered investment fraud or financial exploitation of seniors "quite often" or "somewhat
often."! Research by insurance provider MetLife found that Americans over 60 lost at least $2.9 billion
to financial abuse in 2010—up 12 percent from 2008.2 It is likely that these numbers will only get worse
in the future. Projections show that nearly one in every six Americans will be age 65 or older by the
year 2020, and almost 20 percent of the U.S. population will be so by 2030.3

Financial abuses are often targeted at financially-vulnerable seniors. For example, one subprime
mortgage salesman described the “perfect customer” several years ago as: “an uneducated widow who is
on a fixed income, hopefully from her deceased husband’s pension and Social Security, who has her house paid
off, is living off of credit cards, but having a difficult time keeping up with her payments and who must make a
car payment in addition to her credit card payments.”*

Still, sophisticated scams can lure even educated, financially-savvy seniors into poor decisions. A major
AARP survey identified fraud victims as relatively affluent and well-educated, with extensive networks of
family and friends.> The gsood news is that today’s seniors have accumulated substantial assets, either
through inheritance, home equity, or a lifetime of saving for retirement: in 2009 they had 42 percent
higher net worth than similarly-aged counterparts in 1984.6 The bad news is this makes them prime
targets for wannabe Willie Suttons who “Go where the money is ... and go there often.””

The Worsening Financial State of Seniors

Although seniors as a group may hold a significant share of financial assets, they have not been immune
to the impact of the Great Recession. From 2005 to 2010, the median net worth for households headed
by someone 65 or older decreased |3 percent to $170,128.8 If home equity is excluded, the median net
worth for a senior-citizen headed household was just $28,518 in 2010, down from $31,575 in 2005.

Coupled with declines in the value of their largest assets—homes and retirement assets—many older
Americans struggle with limited incomes. More than |3 million older adults are considered
economically insecure, living on $21,800 a year or less.? Senior women in particular face diminished
incomes because of lower lifetime earnings and therefore lower Social Security and pension benefits.

Faced with insufficient incomes, many older Americans take on debt to cover medical and living
expenses. The average credit card debt for older households in the US is now slightly more than

$9,000, the highest average balance of any age group.!® Other seniors turn to checking account fee-



based overdraft loans, payday (cash advance) loans and car title loans. All of these carry very high costs
and create debt traps, as detailed below.

The result is not just more debt, but also unaffordable debt. Some 20 percent of older households with
annual incomes below $50,000 report spending more than 40 percent of their income on debt
payments.'! The results are predictable: People over age 55 make up the fastest-growing segment of
people seeking bankruptcy protection,'2 and a limited study of Chapter 7 bankruptcy filers found that
the older debtors’ major distinguishing characteristics were large credit card debt—more than double
their annual income.!3

The picture is even grimmer for African-American and Latino seniors. Even before the Great Recession,
The Institute on Assets and Social Policy (IASP) at Brandeis University estimated that nine of ten
African-American and Latino seniors did not have sufficient economic security to sustain themselves
through their projected lives.'* As explained by |IASP: “A typical adult approaching retirement in 2010 was
born around 1945 and may have entered the workforce in the mid-1960s at a time of racial segregation in
schools and communities, little access to college for people of color, and employment opportunities with no
pension or retirement savings benefits, or even Social Security for African-American and Latino workers.”

Although there are many issues related to financial abuse of seniors, we focus these comments on the
issues where CRL has done or is doing most of its work. We have separated these into three general
categories:

e Financial Products that Take Advantage of Income Insufficiency (payday loans, overdraft loans)
e Financial Products that Contribute to Asset Depletion (reverse mortgages)
e Financial Practices that Perpetuate Economic Insecurity (debt buying and debt settlement)

Financial Practices that Take Advantage of Income Insufficiency

Seniors living on fixed incomes are particularly vulnerable to abuses in short-term loans, in particular
payday and high-cost overdraft loans. The structure of these loans—high fees combined with a short-
term balloon payment requirement—ensures that most borrowers cannot both repay the principal and
interest AND meet their day-to-day living expenses until their next payday. As a result, they are forced
to take out another loan and then another, creating a cycle of debt that leaves borrowers worse off than
they were before getting the first loan.

Payday Loans

Payday lenders and banks are increasingly persuading seniors living on fixed incomes who have trouble
meeting their day-to-day living expenses to take out payday loans. Whether through storefronts, banks,
or online, these loans are structured to create long-term debt traps. Borrowers take out a loan, usually
for a few hundred dollars, and write a post-dated check or provide electronic checking account access
for the principal borrowed plus a fee (typically 10-20 percent of the principal). The payment is due
when the next payday or benefits check is deposited, typically two weeks for paychecks and one month
for benefits checks. These loans generally carry triple-digit annual percentage rates (APRs) and create a
debt trap as recipients are unable to repay the loan and still cover their living expenses until their next
payday, necessitating subsequent loans. Oftentimes borrowers default on their loans after months of
payments, at which point they may face the possibility of automatic closure of their bank accounts
and/or filing for bankruptcy.



Data from two CRL reports highlight the debt trap of payday loans. Payday Loans, Inc.!5 found that
borrowers were in debt an average of 212 days, or 58 percent of the first year after taking out a payday
loans, and over 50 percent of the second year. Despite how these loans are marketed, they are not in
reality short-term loans. Phantom Demand'é found that more than three-quarters (76 percent) of payday
loan volume is due to loan churn—when lenders make additional loans to the same borrower because
he or she does not have enough disposable income to pay back the original loan and pay regularly-
occurring expenses, at a cost of $3.5 billion in fees each year. It is telling that payday lenders often offer
the first payday loan for “free,” knowing that the vast majority of borrowers will not be able to repay
even only the principal in such a short period of time and will be forced to take out additional payday
loans—and pay the high fees that go along with them.

There is anecdotal evidence that payday lenders and banks target seniors. A Wall Street Journal analysis
of data from the U.S. Department of Housing and Urban Development (HUD) found that payday lenders
were clustered around government-subsidized housing for seniors and the disabled.!” The article cited
one former payday store manager who said management encouraged him to target the elderly by eating
lunch near such a development and striking up conversations with potential borrowers. And an internet
search of “payday loan + Social Security” generates a plethora of online ads touting “Get Fast Cash,”
“Easy Social Security Loans,” etc.

Although not many data on the incidence of payday lending among the older population are available,
CRLU’s research report, Big Bank Payday Loans,'8 found that nearly one-quarter of all bank payday loan
borrowers were Social Security recipients, who were |.6 times more likely to have used a bank payday
loan as bank customers as a whole. In addition to the higher incidence of payday loans among the
elderly population, there is often a greater impact of payday loans on this group. Seniors with payday
loans are likely to pay a large proportion of their Social Security benefits to abusive payday loan fees.
They are dragged further into debt and face even greater income insufficiency than they did when they
first considered using a payday loan since the fees multiply.

For example, a Wall Street Journal article'® provides the example of Melvin Bevels, an 80-year-old man
who in November 2002 fell short of money for groceries and took out a relatively small payday loan for
approximately $200. A clerk helped him fill out his paperwork to send his $565 monthly Social Security
benefits to an out-of-state bank, which then transferred money back to the payday lender. His bank
account statements confirm that every time he received his directly deposited Social Security benefits,
the bank then transferred the money to the payday lender. He would then go to the payday lender to
pick up what he considered his “allowance,” sometimes as little as $180/month. He eventually had his
utilities shut off and faced eviction when his trailer burned down, ultimately leaving him homeless. The
payday lender ultimately sued Mr. Bevels in small claims court, but the case was thrown out.

Overdraft Loans

Overdraft fees are charged when an institution chooses to pay a customer’s debit card,
check, ATM, or other electronic transaction, even though the customer’s account lacks sufficient
funds to cover the charges. Like payday loans, overdraft loans often create a debt trap for seniors.

To demonstrate the impact of overdraft fees on seniors living on fixed Social Security income, we
tracked two months of actual checking account activity of one senior citizen, whom we call Mary, from a
database of checking account transactions.2? Mary is entirely dependent on Social Security for her
income. We compared the actual activity with what her account activity would have been with an
overdraft line of credit and with no overdraft coverage at all. The results are graphically demonstrated
below.



Mary's Balance: A Real-life Case Study
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During January and February of 2006, Mary overdrew her account several times and was charged $448
in overdraft fees. At the end of February, she had $18.48 in her account. She was trapped in a
destructive cycle of debt, using the bulk of her monthly income to repay costly overdraft fees. Notably,
even with high-cost overdraft coverage, Mary’s utility bills were denied in both January and February
because overdraft fees had driven her so far into the red that the bank eventually stopped approving her
transactions.

With an |8 percent APR overdraft line of credit, Mary would have paid about $1 in total fees over the
two months and would have had $420 in the bank. Moreover, even if Mary had had no overdraft
coverage at all, she would have been better off than she was with high-cost overdraft loans. Five of her
transactions, totaling $242, would have been denied—two point-of-sale transactions and three
electronic transactions. She would have been charged no fee for the two point-of-sale transactions. She
might have been charged a non-sufficient funds (NSF) fee for each of the three denied electronic
transactions and may have been charged late fees if any of the electronic transactions were bills.
Assuming, conservatively, that she was charged an NSF fee and a late fee for each of the three
transactions, her ending balance still would have been $489—more than enough to cover the value of
the utility bills that were denied.

Mary’s situation illustrates a problem common among the chronic overdrafters who pay the vast
majority of the fees: Overdraft fees beget more overdraft fees. Ultimately, high-cost overdraft
coverage prevents account holders from being able to meet obligations they otherwise would have been
able to meet. Said another way, high-cost overdraft coverage can lead to denial of transactions that
would not have been denied but for the debt created by high-cost overdraft fees.



Mary is not alone. Many other seniors dependent on Social Security benefits are caught in a cycle
whereby the first overdraft fee causes subsequent ones, driving them further into debt and ultimately
making them less likely to be able to meet essential expenses. The National Consumer Law Center’s
2010 report, Runaway Wagon, estimated that at least $700 million in Social Security benefits went to
repay overdraft loan fees each year.2! In addition, CRL’s report Shredded Security found that older
Americans aged 55 and over paid $6.2 billion in overdraft fees in 200822—$2.5 billion for debit
card/ATM transactions alonez>—and those heavily dependent on Social Security paid $1.4 billion.24
Moreover, debit card transactions were the most frequent trigger of unauthorized overdrafts for older
adults, even though seniors were less likely to use debit cards than their younger counterparts.2®
Account holders who overdrafted using a debit card paid back far more in fees than they received in
credit.

Since the publication of these reports, the Federal Reserve Board (FRB) has put in place an opt-in rule
for electronic overdraft coverage, yet this has not alleviated consumer problems for two reasons. First,
too many banks, large and small, aggressively marketed overdraft “opt-in,” targeting customers who
generate the most fees and steering them to the highest-cost credit the bank offered.26 Marketing
materials often created the false impression that emergency action was needed on the account, or
implied that opting in would protect customers from bounced check fees. For example:27

We Need to Hear From You . .. To keep your account operating smoothly . .. To avoid any
interruptions in how we service your account; we need to hear from you.

Your Debit Card May Not Work the Same Way Anymore Even If You Just Made a Deposit.
Relax and protect yourself from the inconvenience of an overdrawn account and retailer fees

The Bounce Overdraft Program was designed to protect you from the cost and embarrassment of having
your transactions denied.

Second, the FRB rule did not address the substantive reforms necessary to address the abusive nature of
overdraft fees. For example, banks still routinely reorder transactions to maximize fee income, and fees
are not proportional to the transactions triggering them, with high fees standard even when borrowers
overdraft by pennies. Further, there is no limit to the number of overdraft fees consumers may be
charged.

It is imperative to go beyond improving disclosures or addressing deceptive marketing to address the
substantive problems with overdraft loans that result in a cycle of high-cost debt for vulnerable seniors
and others: charging overdraft fees on debit card and ATM transactions that could be declined at no
cost; extending this high-cost credit without an ability to repay; and reordering transactions to maximize
overdraft fees.

Seizure of Exempt Benefits to Repay Payday and Overdraft Loans

Federal law aims to protect exempt benefits like Social Security payments from garnishment by debt
collectors. But banks routinely subvert the letter and spirit of the law through collection of payday and
overdraft loans.

Unfortunately, federal regulators have perpetuated these practices by affirmatively defending in the
courts banks’ ability to seize federal benefits through overdraft programs. In Miller v. Bank of America, a
case involving more than one million elderly customers challenging bank seizure of exempt funds from
Social Security, the Department of Justice asserted to the California Supreme Court on behalf of the
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Office of the Comptroller of the Currency (OCC), Treasury, and the Social Security Administration,
that overdraft programs do not involve “collect[ing] a debt” and that, as a result, the OCC’s regulations
under the National Banking Act allow the seizure of funds through overdraft.28 This position was
intellectually inconsistent then, since the regulators had already explicitly stated in 2005 that overdrafts
were extensions of credit,?® and it is even more clearly so now in the wake of the OCC’s repeated
acknowledgement that overdrafts are credit in last year’s proposed guidance to address overdraft
programs, entitled “Guidance on Deposit-Related Consumer Credit Products” (emphasis added).30

Fortunately, more recently, the Treasury Department has taken significant steps toward ensuring Social
Security and other federal benefits are appropriately protected when debt collectors attempt to garnish
bank accounts.3! Similarly, when Treasury recently authorized direct deposit of Social Security and
other federal payments to prepaid cards, it banned deposits to prepaid cards that have a line of credit or
loan agreement that triggers automatic repayment upon the next deposit, out of concern that high-cost
credit products would siphon off exempt benefits.32

But banks’ ability to repay themselves payday and overdraft loans and related fees from customers’
checking accounts has not been made subject to either of these new rules. Treasury’s garnishment rule
did not address this practice of “setoff” by financial institutions,['] and its direct deposit rule protects
only deposits to prepaid cards, not to traditional checking accounts. The federal government should
ensure that federal benefits are protected from debt collection even when the creditor is the
customer’s bank, and it should protect direct deposits of federal benefits from high-cost loans made
through traditional checking accounts, as it has protected these funds on prepaid cards.

Financial Practices and Products that Contribute to Asset Depletion

While payday and overdraft loans take advantage of income insufficiency, reverse mortgages contribute
to asset depletion of seniors who are “house rich, but cash poor.”

Reverse Mortgages

As the recent CFPB report to Congress on reverse mortgages found, Home Equity Conversion
Mortgages (HECMs)—reverse mortgages insured by the Federal Housing Administration (FHA)—can
have benefits but also be dangerous and confusing. HECMs allow seniors 62 and over to tap into the
equity in their home without having to make monthly payments. Instead, seniors receive payments from
the bank. The loan—including principal borrowed, interest, and a substantial mortgage insurance
premium—are all due when the borrower dies or leaves the home ”permanently” (i.e. for at least a
year)—to enter a long-term care facility, for example.

Sometimes, a reverse mortgage can be helpful; for example, a reverse mortgage is certainly a better way
to pay for day-to-day necessities than payday or overdraft loans. Nevertheless, reverse mortgages can
be harmful and even abusive in some cases. These include instances when borrowers are pressured use
the proceeds to buy deferred annuities or to take out the entire principal up-front (paying high interest
and fees over the life of the loan) even when they do not need the money right away. Today, more
reverse mortgage borrowers are facing foreclosure because they have run out of equity and cannot
afford to pay taxes and insurance and continue upkeep on the home—all requirements of staying
current on the mortgage.

For most seniors, their home is their greatest asset, and tapping into the equity of that asset should not
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be done without careful consideration. As a result, CRL believes the reverse mortgage application
process should occur in this order:

e Seniors who are considering a reverse mortgage should have access to information from an
unbiased source, such as AARP, the National Council on Aging, or even the CFPB. This information
should advise seniors to also consider other options, such as cutting back on expenses, selling their
house and downsizing, applying for public benefits that may be available to them, or taking out a
home equity line of credit.

e After reviewing this information, borrowers who believe that reverse mortgages may meet their
needs should receive counseling, ideally in person, to evaluate their needs and options.

e  Only after counseling should borrowers contact lenders and move forward with the loan origination
process.

Unfortunately, often the process is very different, with seniors often learning about reverse mortgages
from late-night television ads that urge them to call lenders directly. In addition, there is a heavy
rotation of advertising on urban Christian radio networks, and we have heard anecdotal stories that
seniors are targeted through affiliations with churches and civil organizations. As a result of this
marketing, seniors often start with the lenders—who obviously have an interest in the outcome of the
loan—rather than gathering independent information first. After they’ve decided to take out a loan,
seniors then go to counseling and possibly see it as a formality rather than a source of valuable
information on alternatives to reverse mortgages and ways to choose the best type of reverse mortgage
for them.

Among the issues that raise concern for CRL are the following:
Counseling

Although counseling is required for HECM borrowers, counseling does not ensure that borrowers are
well-informed and understand the implications of the decisions they make. One key problem is that, as
discussed above, some borrowers see the counseling as a formality and not a real chance to evaluate
their options. Indeed, the recent CFPB report on reverse mortgages states: “Counselors interviewed
for this study reported that many prospective borrowers did not take the sessions seriously. According
to counselors, these prospective borrowers viewed counseling not as an opportunity to learn about the
product and make a better decision, but as a hurdle between them and their goals. Counselors stressed
that prospective borrowers needed to allow themselves the time to learn about the product and the
options without rushing toward a desired conclusion.”33

In addition, counselors are prohibited by HUD from offering their own assessment of what options may
make sense given a particular borrower’s situation, which can make it more difficult for borrowers who
do want counseling to evaluate their choices. The lack of funding for counseling—down 50 percent this
year3*—may also contribute to shorter or less comprehensive counseling sessions, and we have heard
anecdotally of “counseling mills” where sessions last as little as 20-30 minutes. Given the importance of
high-quality counseling to the program, more must be done to ensure that the sessions are timely,
comprehensive and high-quality, so that borrowers who receive counseling can make the best decisions
for themselves.

Product Choice

CRL is also concerned with the large proportion—70 percent—of borrowers who are choosing fixed-
rate rather than adjustable-rate HECMs. Unlike “regular” mortgages, fixed-rate HECMs have a



dangerous difference versus their adjustable-rate peers: they require borrowers to draw all their
available principal up-front, rather than over time. Unless a borrower needs all the loan principal up-
front (say, to pay off a “forward” mortgage in order to avoid foreclosure), he or she would do better to
choose an adjustable-rate loan, which provides the flexibility to borrow money over time in a line of
credit and/or with fixed term/tenure payments each month. In the latter case, a borrower would save
many years of accumulated interest and mortgage insurance premium (currently, 1.25 APR of the loan
balance) and would have a lower loan balance over the life of the loan, all else being equal. In addition,
borrowers with the sudden infusion of cash from a fixed-rate HECM are prime targets for unscrupulous
salespeople who want to sell them inappropriate financial and insurance products. Although the
Housing and Economic Recovery Act of 2008 bars cross-selling of products, borrowers can still be
targeted by salespeople who are not employed by the originator.

Foreclosure Risk for Failure to Pay Taxes and Insurance

Although a HECM does not come due until the borrower dies or permanently moves out of the home,
borrowers who fail to pay their property taxes or insurance are in default and may be foreclosed upon.
Servicers may make these payments directly from loan proceeds for borrowers who fail to pay them on
their own, but with 70 percent of the borrowers taking a full draw up-front through the fixed-rate
HECM, many borrowers do not have any available principal to pay their taxes or insurance every year.
As a result, more and more borrowers are facing the threat of foreclosure. This is particularly
concerning because HECMs are sometimes marketed as “safe” loans without risk of foreclosure because
the bank makes payments to the borrowers. The reality is that when HECM proceeds run out, many
borrowers are at risk of foreclosure because they cannot afford taxes and insurance. More emphasis
should be placed on this in counseling, and CFPB and HUD should consider if there is a way to require
an escrow account for taxes and insurance, especially for fixed-rate borrowers who are at higher risk of
running out of funds, all else being equal.

Taking a Homeowner Off the Deed

The amount of money a borrower receives from a HECM is dependent in part on the age of the
borrowers; younger borrowers are likely to live longer and therefore are allowed to tap into a smaller
proportion of their home value because the loan balance has the potential to grow over a longer period
of time. When two borrowers are present, as in the case of spouses, the age of the younger borrower
is used, meaning that less principal is available than if the older borrower took out the loan on his or her
own. The reason is that the loan will not come due until both borrowers die or permanently leave the
home.

Some borrowers, in an effort to borrow as much money as possible, take the younger borrower off the
deed. (If the younger spouse is under 62, this must happen in order to receive a HECM.) This can
cause many problems, in particular if the older spouse dies or permanently leaves the home and the
reverse mortgage is due. This leaves spouses and other borrowers who are not on the deed and,
therefore, the reverse mortgage at risk of losing their homes unless they have the proceeds to pay off
the reverse mortgage. The CFPB report highlights this problem: “Several borrowers reported to the
CFPB that they did not understand the consequences of not having a spouse on the deed and the
reverse mortgage. Borrowers reported that brokers promised lower rates, additional funds, or a more
favorable deal if spouse’s [sic] names were not on the deed or reverse mortgage.”3 More protections
are needed to ensure that spouses and other family members on the deed are not inappropriately
removed.

Financial Practices that Perpetuate Economic Insecurity



There are many components to family economic security, including adequate and stable income, a
government safety net for households facing severe hardship, and ways for families to build and protect
savings and assets. Abusive debt collection practices are a direct threat to the latter. In addition, many
of the dangers posed by debt collection cannot be avoided by consumers — while they may have some
choice in creditors, they have no choice in who attempts to collect debt from them.

The prevalence of debt collection abuses is well-known. The FTC receives more complaints about the
debt collection industry than any other industry.3¢ Some of these complaints include misrepresentation
about the amount or legal status of the debt, excessive contact, obscene or abusive language, and
threats to sue. In addition to the seizure of exempt benefits by financial institutions to repay overdraft
and payday debt, discussed above, CRL is particularly concerned about additional elements of debt
collection, outlined below.

Debt Buying

Debt buying is the practice of banks and creditors selling charged-off or defaulted debt to companies
specializing in debt collection. The most prevalent type of debt sold is credit card debt, making seniors
(who as a group hold the highest levels of credit card debt)37 vulnerable to debt buying abuses. In
addition, more types of debts are being packaged and sold, including student loans, medical (including
hospital) bills, utility and phone bills, tax liens, car loans, and mortgage deficiencies.3® Seniors can carry
large balances of these debts as well.

After a loan becomes delinquent and internal collection attempts have failed, creditors will charge-off
and sell the debt, typically once it is more than 180 days past due. Debt buyers purchase the charged-off
debt for pennies on the dollar and attempt to collect the debts themselves using techniques that range
from phone calls to lawsuits. VWhen debt buyers are unable to collect on the debt, they usually
repackage and resell the debt to other debt buyers.

The FTC considers debt buying to be one of the most significant changes in debt collection in recent
years, noting the substantial increase in debt buying between 1997 and 2007.3° Debt sales have
increased from $6.8 billion in face value of debt sold in 1993 to more than $110 billion sold in 2005.40

Many state legislatures and courts are establishing needed reforms that protect consumers from unfair
and improper debt collection practices by debt buyers, including strengthening minimum evidentiary
standards and barring the collection of time-barred debts. However, debt buyers are fighting against
these measures and are even seeking to weaken laws and rules regulating their activities and practices.
The CFPB can play an important role in establishing and maintaining strong—and badly-needed—
reforms.

Below are some of the most egregious debt buying abuses CRL has learned about from legal services
and counseling organizations and local advocates:

Inaccurate and “Zombie” Debt

When debt buyers purchase debt portfolios, they rarely obtain documentation of the debt. Instead,
they typically receive an electronic file that contains a person’s name, the amount allegedly owed, the
charge off date, the date and amount of the last payment, and sometimes other information used to
identify the consumer. The portfolios are typically sold “as is,” without representation that the
information is accurate, and often account information in fact is not accurate or goes missing,
particularly if the debt is resold. The result of the sale and resale of undocumented and often inaccurate



debt is that debt buyers often collect on debt that is beyond the statute of limitations or debt has been
paid, settled, or discharged in bankruptcy. This phenomenon is called “zombie debt,” as it is debt that

never seems to die. In a 2009 report, the FTC concluded that the information received by debt buyers
is frequently “inadequate and results in attempts to collect from the wrong consumer or to collect the
wrong amount.”!

Courtrooms as Collection Agencies

Debt buyers are increasingly turning to lawsuits to collect debts instead of pursuing traditional debt
collection methods. Flooding small claims courts around the country, the majority of debt collection
suits result in default judgments in favor of the debt buyers because the person sued did not appear in
court. A recent study of 365 lawsuits filed in New York City revealed that debt buyers prevailed in
more than nine out of ten lawsuits, usually by obtaining default judgments.“2 With a default judgment in
hand, debt buyers are then able to collect on the debt by garnishing wages or seizing bank accounts even
though they lack proof of the debt, the debt has already been paid, or the debt is time-barred by the
statute of limitations.

Numerous reports have documented that state courts have become overwhelmed by debt collection
lawsuits in recent years. According to a 2009 report from the FTC, the majority of cases on state court
dockets on any given day are debt collection cases.#> The Chicago Tribune reported in 2008 that one
judge in Cook County had 12,000 debt collection lawsuits on his docket, more than double from the
year before.#

“Sewer Service” and Robo-Signing

Because of the often incomplete or outdated information that debt buyers obtain when purchasing the
debt, many consumers do not actually receive notice of the suit because the notice is often sent to an
out-of-date address associated with the underlying credit card account.#* Debt buyers and their law
firms typically hire process serving agencies to serve collection lawsuit papers on the consumers in the
cases. Significantly, these independent contractors are not paid for unsuccessful service. Numerous
reports document the prevalence of “sewer service”—the practice of failing to serve notice of the suit
(and instead throwing court papers in the “sewer”) and filing false affidavits of service with courts.46

News reports and court cases also suggest that, much like mortgage foreclosure problems, “robo-
signing” of affidavits in support of debt buyer lawsuits is a problem. A 2010 study of cases in New York
City found that one individual signed all affidavits filed by three debt buyers that, if extrapolated to every
case filed by those companies in one year, would have meant that the individual would have signed more
than 47,500 affidavits during that year.#7” An employee of Asta Funding, a large debt buying company,
testified that she signed about 2,000 affidavits per day.48

Debt Settlement

“Be debt free in 36 months!!” “We can reduce your debt load by up to 50%!!” With false promises like
these, debt settlement companies entice debt-burdened families desperate to relieve their financial
distress. As with debt buying abuses, seniors holding large amounts of credit card or other unsecured
debt like medical bills may be particularly vulnerable to these often unfulfilled marketing promises.

Typically, enrolling in a debt settlement program worsens a family’s financial situation almost
immediately. This is because debt settlement requires consumers to stop paying their debts, and instead
make payments directly to the debt settlement company or into a separate bank account. This puts
clients in default on their credit obligations, increases their debt burden through late fees and penalty
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interest rates, and harms their credit scores. And the very low success rate for debt settlement
programs means that most clients will not achieve any financial benefit, and many will be left significantly
worse off. It is not surprising that the OCC has concluded that debt settlement “is not a legitimate
method of satisfying debts.”#°

The debt settlement industry has exploited the growing financial distress of the last decade. An industry
spokesperson estimates that more than 500,000 Americans with approximately $15 billion of debt are
currently enrolled in debt settlement programs.® Virtually all of these individuals would be better off
pursuing other, legitimate, options for debt relief, such as speaking with their creditors directly or
working with a nonprofit credit counseling agency.

Increased consumer debt burden

Debt settlers advise clients to ignore creditor calls and letters, even though this causes the amount of
debt to grow through late fees and penalty interest rates. The growth in debt load (“accretion”) is a
serious problem where any debts are left unsettled. Unfortunately, accretion is the outcome in the vast
majority of cases.

Penalty interest rates and late fees charged on typical credit cards are significant. A study by the Pew
Charitable Trusts analyzed the terms of over 450 consumer credit card products issued by the top
issuers who together control more than 90 percent of outstanding credit card debt.>! As of March 2010
(following the CARD Act), the median disclosed default interest rate was 29.99 percent.?2 Ina 201 |
update, Pew noted that monthly late fees had dropped from a median of $39 per month to a range of
$25 to $35 for banks and $25 for credit unions, but continued to be charged on more than 95 percent
of the card products reviewed.>3

The debt settlement industry trade association is the American Fair Credit Council (AFCC).54 AFCC
has claimed an accretion rate of 21.9 percent but acknowledges this rate does not include the growth of
debts that the company does not settle.55 Since the majority of debts enrolled in debt settlement
programs are not settled, industry’s asserted 21.9 percent accretion rate is artificially low. Given that
the median default interest rate reported by Pew itself was 29.99 percent, it seems evident that annual
accretion rates of defaulted debt are likely to be higher than 21.9 percent, especially when late and
other fees are also added.

In discussions with lawmakers, AFCC spokesmen have repeatedly claimed that creditors do not charge
interest or impose fees after they “charge off’ the account, typically after 90 to180 days’ delinquency.
This is not accurate. To comply with accounting standards, creditors “write off”’ defaulted accounts after
90 to 180 days. At that point, the creditor typically sells the debt to a third party debt buyer or sends it
out to a debt collector. This does not mean that interest and fees stop accruing; third party debt-
collectors and debt buyers are entitled to charge interest and fees to the extent permitted in the credit
card agreement. While not all creditors do so, it is clear that many creditors do indeed charge interest
after charge-off and are legally entitled to do so. This has been confirmed by Novadebt, a consumer
counseling agency with offices in 9 states, which reviewed its client files and confirmed that creditors
continue to charge interest after charge-off.56

Stopping payments to creditors causes problems for consumers beyond debt accretion and creditor law
suits. Defaulting on credit card debts can reduce a consumer’s credit score anywhere between 65 and
125 points, with higher impacts on consumers who were current on their payments prior to enrolling in
the program.5” Missed payments can remain on a consumer’s credit report for seven years even after a
debt is settled.58



Even worse, many consumers who enroll in debt settlement programs, whether because of it or in spite
of it, end up having to file for bankruptcy, with estimates ranging from between 13.5 percent and almost
25 percent of enrollees.

Poor success rate

The AFCC released performance figures from self-selected member companies, which show that
roughly two-thirds of all debt settlement clients do not get close to the anticipated (and promised)
results.> And AFCC survey data showed that 43 percent of clients had no debt settled at all. Even
these abysmal figures seem overly optimistic according to data obtained by state law enforcement
agencies.® Debt settlement companies resist transparent reporting of their success rates, so
comprehensive national data are hard to come by. Nevertheless, state Attorneys General have
uncovered considerable data involving numerous companies, and the data are remarkably consistent in
showing uniformly low success rates.!

Debt settlement companies openly acknowledge that the business model contemplates that most clients
will not achieve the results called for in their debt settlement plan. After the Better Business Bureau
(BBB) designated debt settlement an “inherently problematic” business, the BBB offered to remove this
designation for any company that could show that more than 50 percent of their clients completed the
program and achieved a significant reduction in savings that exceeded fees paid to the debt settler.
Spokesmen for the two industry trade associations rejected this offer saying it was “unrealistic” to
expect debt settlement companies to achieve this result for even half of their clients. 62

CRL researchers gathered data showing the costs associated with debt settlement in an effort to
determine debt settlement’s impact on consumers and the conditions necessary to enable consumers to
derive some benefit from a debt settlement plan. The graph below demonstrates the impact of debt
settlement on consumers depending upon the number of debt accounts that are settled, calculating
conservatively in a way that likely understates the accretion through debt settlement.

The graph assumes that the debt settlement company’s fee is limited to 15 percent of the savings
achieved. It calculates debt accretion by applying a 29.99 percent interest rate to the outstanding
balance. In order to be conservative, it does not include late fees in the debt accretion. It assumes the
consumer has five debts of $5,000 each, and that the debt settlement company achieves savings of 45
percent on the debts it settles (calculated as 45 percent of the difference between the amount of debt at
enrollment and the amount paid to settle). It assumes a relatively large monthly payment of $600.

Using a lower monthly payment would have resulted in even greater losses with debt settlement.

As the figure on the next page reveals, even when fees are capped at 15 percent of savings, a consumer
achieves a true financial benefit only if all five out of five debts are settled. If only four out of five debts
are settled, the consumer roughly breaks even. However if fewer than three of five debts are settled,
the consumer incurs a loss that exceeds the gains she could achieve even in the best case scenario.
Because even AFCC acknowledges that most consumers will not achieve the settlement of all debts, the
model shows that most clients will not achieve any financial benefit from debt settlement, and many will
be left significantly worse off.
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Note: Only 34.4% of debtors eliminate at least 3/4 of their debt according to GAO analysis of debt settlement
industry-supplied data.

Turns a delinquent loan into a lawsuit

Debt settlement firms advise clients to stop paying their debts, with the goal of giving the settlement
firm leverage to negotiate with the creditor. However, many creditors refuse to work with debt
settlement companies. InsideARM.com, a publication of the accounts receivable management industry,
published the results of a survey of creditors and collectors that asked about their experiences with
debt settlement.63 Fully 4] percent of the respondents stated that they do not work with debt
settlement companies to settle consumer debt.¢* The top reasons given for not working with debt
settlers were the economics of settlement and “security, compliance and legal concerns.”¢

When a creditor will not work with a debt settlement company, and the consumer stops paying on their
debt because they are enrolled in a debt settlement plan, the creditor often files a lawsuit to collect the
debt. This is supported by the insideARM.com survey, describing what respondents do when they
discover that a debtor is working with a debt settlement company. Fourteen percent have developed a
legal recovery strategy specifically for such accounts, while others appear to step up their collection
efforts, with 42 percent employing specialized in-house collections and eight percent using repeated
demand letters.

Avoids better debt relief solutions

There are a range of better debt relief options for struggling families, typically at a fraction of the cost of
debt settlement and without many of the attendant harms. For example, credit counseling agencies
offer debt management plans (DMPs).¢¢ A DMP generally requires consumers to pay unsecured debts
to their creditors in full, but with modified terms, including significantly reduced interest rates and
minimum payments, and the elimination of late and other penalty fees. Under a DMP, the credit
counseling agency creates a repayment schedule that typically lasts three to five years. The consumer
sends one monthly payment to the agency, and the agency distributes funds to each of the consumer’s
creditors. Because a DMP is not dependent upon a consumer being in default and is arranged with
creditor knowledge and consent, it is not accompanied by the penalty interest rates and fees that make
debt settlement so dangerous.

Consumers may also be able to work directly with their creditors to obtain relief from late fees and
finance charges, receive a reduced “hardship” interest rate, or extend their time to repay. By working
directly with their creditors, consumers can avoid some negative consequences of debt settlement,
which might include significant credit impairment, the threat of litigation from creditors, and possibly
forced bankruptcy.



For consumers seeking to reduce the principal balances of their debts, the traditional, legally sanctioned
way is through the bankruptcy courts. This mechanism is overseen by a judge to ensure fairness to all
creditors, and provides protections for the debtor to ensure that her financial position is not worsened
in the process. For example, while under the protection of the bankruptcy court, the debtor cannot be
sued by creditors, does not incur new late fees and penalty charges, and does not end up with a tax bill
for any debts reduced in the process.

Gaps in & Evasion of FTC rules

In July 2010, the FTC issued final amendments to the Telemarketing Sales Rule (TSR), promulgated
under the Telemarketing and Consumer Fraud and Abuse Prevention Act of 1994, to prevent abusive
telemarketing practices. These amendments relate specifically to debt settlement companies and are an
important step toward reining in debt settlement abuses. Significantly, the rule bans covered companies
from requiring clients to pay a fee in advance of any debts being settled.

Nevertheless, there are significant gaps in the FTC rule, which debt settlers have found ways to exploit.
For this reason, regulatory and enforcement action remains necessary to protect consumers.

For example, although the rule instituted an advance fee ban in connection with debt relief services, it
does not limit the amount allowable fees or require that these be tied to the size of the benefit
provided (the amount saved from a settlement). The rule also allows a provider to collect its full fee
relating to a particular debt as soon as the consumer pays the first installment payment towards a debt,
and before the debt is fully settled. Lengthy “settlement” terms are likely to reduce success for
consumers, while allowing providers to evade the advance fee ban. Panelists at an April 2012 debt
settlement industry conference reported on a dramatic shift from lump sum settlements to term
settlements, with one reporting an increase of term settlements from 20-30 percent of settlements to
70-80 percent post-FTC, and another reporting a fivefold increase in term settlements with some terms
as long as 48 months.¢7

In addition, some firms in the debt settlement industry are seeking to exploit other gaps in the FTC rule
in states where debt settlement is not prohibited.¢¢ For example, because the rule does not explicitly
prohibit the sale of ancillary (and often illusory) products or services, to the detriment of consumers,
some may seek to profit through such sales.$? At the Evolution 201 | Debt Relief Conference’® speakers
and vendors were touting various add-on products and services for debt settlement companies to add
revenues, such as credit repair services, outsourcing of financial education (e.g., Debt Free Academy),
and bundled services with a monthly fee like the “Fight Back Plan” (includes identity theft protection,
perks card, expense tracker, etc.).

We have also seen a rise in various attorney debt settlement models, presumably in an effort to evade
both the FTC rule’s advance fee ban through the face-to-face contact exception,’! as well as state laws
that often exempt attorneys from their debt settlement regulations. As reported by Bloomberg News,
“Debt-settlement companies that offer to negotiate with creditors on behalf of consumers are switching
tactics to skirt rules banning up-front fees by working with lawyers and charging retainers.”’2 Similarly,
creditcards.com reports: “Despite a 2010 federal rule that banned charging upfront fees for helping
consumers to negotiate their way out of debt, law firms have now teamed up with debt settlement
operators to get around restrictions—and to keep on charging hefty upfront fees.”73

Finally, we are concerned that debt settlement companies will embrace other ways to evade the FTC
rule. For example, there historical precedent for debt relief companies falsely obtaining non-profit
status and abusing consumers.”# The exclusion of non-profit entities from the scope of the rule may
encourage new, similar abuses among debt settlement companies. Additionally, debt settlement
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companies may seek to skirt the Rule by utilizing solely web-based communications, rather than
telephone communications, or by utilizing solely intrastate phone calls, rather than interstate.”s

Conclusion

Although this comment discusses only some of the financial abuses aimed at seniors, there are important
actions that the Bureau can take to address these. For example, the Bureau should:

e Promulgate a rule and take appropriate supervisory action toward ending the debt trap of payday
lending.

e Promulgate an overdraft rule and take appropriate supervisory action that moves beyond improving
disclosures or addressing deceptive marketing to address the substantive problems with overdraft
loans that create a cycle of high-cost debt for vulnerable households. Problem practices include
charging overdraft fees on debit card and ATM transactions that could be declined at no cost;
extending this high-cost credit without an ability to repay, resulting in more than six such loans per
year; and reordering transactions to maximize overdraft fees. Improving disclosures and deceptive
marketing is not sufficient to protect older Americans.

e Promulgate a rule (in coordination with HUD) on reverse mortgages to address the many areas of
concern highlighted in CFPB’s recent reverse mortgage report.

e Expand its work administering the Fair Debt Collection Practices Act to include debt buying and
debt settlement firms; in addition, CFPB’s “larger participants” rulemaking should capture major
debt-buying firms.

e Continue outreach and education efforts toward vulnerable populations, such as seniors.

e Collect data on the impact of various financial products and practices on older Americans, and make
such data publicly available.

Thank you for the opportunity to comment on senior financial exploitation. We look forward to
working with you on the issues we raised in this comment letter. If you have any questions, please do

not hesitate to contact Susanna Montezemolo in CRL’s Washington Office at (202) 349-1850.
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