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COMMENTS ON OCC WORKING PAPER 
Center for Responsible Lending 

October 6, 2003 
 

The OCC working paper, “Economic Issues in Predatory Lending,” dated July 30, 2003, 
addresses important questions with regard to subprime and predatory lending.  The Center for 
Responsible Lending (CRL) has identified four specific areas, however, where the OCC working 
paper falls short of providing a thorough and unbiased characterization of the relevant issues.  
Because important public policy decisions should be made based on good social science, we 
hope that the OCC and other researchers will take our comments under consideration in 
evaluating the working paper. 
 
Executive Summary 
 
First, the OCC working paper focuses its analysis on subprime mortgage interest rates, missing 
the primary thrust of state anti-predatory lending laws, which has been on excessive fees.  For 
instance, North Carolina’s anti-predatory lending law applies the federal HOEPA interest rate 
threshold for application of high-cost loan protections; its focus is in limiting deceptive fees 
charged to borrowers.  The working paper rightfully identifies that higher interest rates should 
(and do, to some extent) reflect riskier loan prospects; however, its failure to even discuss fees 
severely limits the relevance of the paper’s analysis, especially regarding the positive impact of 
state anti-predatory lending laws in reducing fees. 
 
Second, the OCC working paper demonstrates significant bias in its consideration of studies on 
the impact of state anti-predatory lending laws.  The OCC working paper raises numerous 
questions about studies that suggest state anti-predatory lending laws are working as intended.  
On the other hand, the OCC offered little or no critique of studies, which have significant 
empirical limitations, that claim that state anti-predatory lending laws negatively impact credit.  
This one-sided approach fails to reach the level of rigor and balance we would expect from the 
OCC.1 
 
Third, the OCC working paper fails to adequately address the involvement of national banks in 
predatory lending.  The OCC paper’s reliance on HMDA data masks the level of national bank 
involvement in direct subprime origination.  While national banks have had significantly less 
involvement in predatory lending than finance companies, the OCC working paper fails to 
discuss increasing evidence of national bank predatory lending.  For example, allegations of 
abusive lending practices through exorbitant fees and prepayment penalties have arisen in 
connection with both the national banks themselves, such as Guaranty National Bank of 
Tallahassee, and operating subsidiaries of national banks, such as First Franklin Financial 
Corporation and Wells Fargo Home Mortgage.  The OCC also fails to discuss the significant 

                                                
1 It is questionable whether the OCC’s working paper meets the basic standard of quality required for dissemination 
by a federal agency.  See OMB Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and 
Integrity of Information Disseminated by Federal Agencies, 67 Fed. Reg. 8452 (Feb 22, 2002).  See, also, 
"Procedures for the Implementation of Section 515 Information Quality Act," Office of the Comptroller of the 
Currency, Public Law 106-554, available at http://www.occ.treas.gov/infoqual.pdf 
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evidence of indirect involvement in predatory lending by national banks through affiliated 
entities.   
 
Fourth, the OCC working paper does not present a strong case for the efficiency of pricing in the 
subprime mortgage market.  While it is true that subprime lenders aggressively compete with 
each other for customers, most studies have found that interest rates charged by subprime lenders 
are not explained by the risk (or costs) associated with subprime borrowers.  The OCC working 
paper dismisses the evidence that a significant portion of subprime borrowers could qualify for 
prime loans.  Furthermore, even the working paper’s own flawed analysis is not able to eliminate 
the gap between risk and pricing.  Unable to explain away the troubling evidence of steering and 
overpricing in the subprime market, the OCC working paper ultimately turns a blind eye to these 
issues.     
 
While we recognize the OCC’s working paper is a “work in progress,” and therefore not a final 
product, the OCC evidently relied on its findings to decide to preempt state laws for national 
banks and their operating subsidiaries, a decision it released at the same time it published its 
working paper.2  Thus, a rigorous analysis of the working paper is timely.  We look forward to 
the opportunity to continue this discussion with OCC and other researchers.  
 
 
1. The OCC Working Paper Fails to Consider Excessive Fees in its Analysis of Predatory 
Lending and the Impact of State Anti-Predatory Lending Legislation.  Since Reduction of 
Excessive Fees, not Interest Rates, is the Primary Focus of State-Anti-Predatory Lending 
Laws, the Working Paper is Fundamentally Flawed. 

 
The OCC acknowledges the issue of high fees being a potential predatory practice in the title of  
Issue #3: “Do High Interest Rates and Fees Represent Predatory Practices?”, but in this section 
and others, the OCC never does address fees.  The problem of exorbitant fees, however, is the 
crux of the question of fair pricing; ignoring the topic renders the OCC’s working paper 
seriously incomplete.  In fact, most of the adverse effect of predatory practices in the subprime 
market takes the form of high upfront or backend fees that are not justified by the costs of 
lending to subprime borrowers.   
 
The primary abuse the North Carolina law, and other subsequent state laws, is aimed at is 
preventing equity stripping, which occurs when lenders charge excessive fees. The problem of 
excessive fees for the subprime refinancing borrower is two-fold: the fees seem painless at 
closing and they are forever.  They are deceptively costless to many borrowers because when the 
borrower “pays” them, with a stroke of a pen at closing, he or she does not feel the pain of 
counting out thousands of dollars in cash.  The borrower parts with the money only later, when 
the loan is paid off and the equity value remaining in his or her home is reduced by the amount 
of fees owed.  And fees are forever because, even if a responsible lender refinances a family a 
week later, the borrowers’ wealth is still permanently stripped away.   
 

                                                
2 For instance, Comptroller Hawke stated “a growing body of evidence indicates that in response to such laws, banks 
are likely to reduce their product offerings to avoid subprime mortgage lending.”  Statement of Comptroller of the 
Currency John D. Hawke, Jr. Regarding National City Preemption Determination and Order (July 31, 2003) at 2. 
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The premise of the state anti-predatory lending laws is that the fairer and more responsible 
approach for lenders to recoup costs on riskier loans is through charging higher interest rates, not 
higher fees.  In this way, the market can respond quickly to an overpriced loan.  If a lender 
charges too high of an interest rate, other lenders will compete to correct this situation by 
offering to refinance at a more reasonable rate.  While borrowers could still lose interest 
payments for a period until they refinance, this approach would safeguard much of a family’s 
wealth. 
 
The working paper’s additional unstated assumption that the North Carolina predatory lending 
law was designed to reduce interest rates is simply wrong.  To the contrary, the North Carolina 
law was designed to shift lender compensation from fees to interest rates by discouraging loans 
with more than 5% upfront fees, prohibiting the repeated refinancing of loans simply to extract 
additional fees without a corresponding benefit to the borrower, and prohibiting certain types of 
fees found to be particularly abusive-- single-premium credit insurance and prepayment penalties 
on loans of less than $150,000.  The North Carolina law does not attempt to reduce interest rates, 
but instead adopts the same high-cost interest rate trigger found in federal law for its borrower 
protections. 
 
If anything, the effect of clamping down on fees but retaining an interest rate trigger similar to 
that in Federal law would logically be to raise interest rates, not lower them, as long as lenders 
have not been overcharging for risk through excessive fees.  Surprisingly, even though the North 
Carolina law significantly limited fees, a study by Quercia, Stegman, and Davis (2003) of the 
University of North Carolina-Chapel Hill (“the UNC study”)3 found that, after the law was fully 
implemented, North Carolina’s mean origination interest rates were consistent with 
corresponding national rates and actually increased slightly less than the national average 
increase.  This result implies that the fees being charged before the implementation of the law 
were not genuinely priced to borrower risk, but represented excessive fees extracted from North 
Carolina’s most vulnerable populations.  In other words, the law worked as it should have, as the 
UNC authors found.  
 
 
2. OCC Working Paper’s Critique of Current Research Is Biased Against State Predatory 
Lending Laws. 
 
The OCC working paper investigates predatory lending practices by attempting to reconcile 
arguments made by both sides of the debate with market data, and by critiquing current research 
studies.  This strategy is generally effective in making the study more comprehensive and 
substantive.  Unfortunately, the study often makes references to “empirical evidence” regarding 
predatory lending without including citations.4  These allusions to uncited empirical evidence 
make the report somewhat misleading by allowing its tone to be more conclusive than is 
warranted.   Further, such gaps make it impossible to verify OCC conclusions. 

                                                
3 Quercia, R.G., Stegman, M.A., and Davis, W.R. 2003. “The Impact of North Carolina’s Anti-Predatory Lending 
Law: A Descriptive Assessment.” (the “UNC Study”) Center for Community Capitalism, University of North 
Carolina at Chapel Hill, available at: 
http://www.kenanflagler.unc.edu/assets/documents/CC_NC_Anti_Predatory_Law_Impact.pdf. 
4 See, e.g., OCC Working Paper at 2 (par. 3). 
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More importantly, the OCC severely critiques evidence presented by authors whose findings 
support the effectiveness of state laws, but fails to adequately discuss the research, data and 
methodological flaws in the research used to criticize such laws. For example, the OCC 
pointedly criticizes (in Issue #10) the UNC study, which examines empirically the impact of 
North Carolina’s predatory lending law on subprime lending before and after implementation of 
the statute.  The UNC study finds that the law worked as intended by reducing predatory loan 
terms but preserving access to credit.  By contrast, the working paper uncritically accepts an 
earlier study by Elliehausen and Staten (2002) at the Credit Research Center (“the CRC study”) 
to show adverse effects of the North Carolina legislation without discussing the significant ways 
in which the UNC study significantly improves on CRC’s efforts. 
  

1. The UNC Study Uses a Broader Scope of Data from a Larger Pool of Lenders.   The 
UNC study analyzed 3.3 million loans in all 50 states made by more than 20 lenders that 
are reported under the Loan Performance data set.  The Loan Performance data set is the 
most comprehensive data available on the subprime mortgage market and the UNC Study 
is the only one to date that has examined the impact of a state anti-predatory lending law 
with this amount of data.  In fact, in several other places, the OCC working paper cites, 
without criticism or qualification, the use of this database by the OTS in its research.5 

 
The CRC study, by contrast, used a more limited dataset that included almost half the 
number of loans (1.4 million) and analyzed only one-tenth (145,000) of those loans in 
four states.  Loans were made by nine anonymous lender members of the American 
Financial Services Association (AFSA), an industry trade group that funds the CRC and 
opposes anti-predatory lending laws.  In addition, CRC’s data set has not been made 
available for independent verification. 

 
2. The UNC Study Examines a Time period that More Appropriately Reflects the Effective 

Date of the NC Law.  The UNC study compared loan data from 1998 - 2002, and found 
that “there was a reduction in predatory lending (in North Carolina) but no change in the 
cost of subprime credit or reduction in access to credit for high-risk borrowers.”6  By 
contrast, CRC reached different conclusions, in part, because it only examined the period 
ending June 30, 2000, the day before most of the N.C. law's provisions took effect (July 
1, 2000). This abbreviated review does not examine the full impact of the law.  In other 
words, the UNC study considered the impact of the law with almost two full years of 
more data than CRC. 

 
3.  The UNC Study Uses a Nationwide Sample, Rather than a Selective State Comparison.  

The UNC study analyzed Loan Performance loan term data from all 50 states to avoid 
criticism that it skewed the data to generate favorable results.  CRC authors analyzed 
AFSA data from only four states chosen by the authors. 

                                                
5 The Loan Performance Corporation was formerly known as the Mortgage Information Corporation.  Thus, the 
Loan Performance database is the same source as the MIC database.  The OCC working paper cites the OTS’s 
analysis of MIC data in footnotes 26-28, 30, and 62, Tables 3 and 8, and Chart 2 and 3.  In addition, OCC working 
paper cites other sources relying on LP data (see OCC Working paper at Tables 1, 2, and 5 and footnotes 31).  
6 UNC Study at 2. 
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4.  The UNC Study Findings Are Consistent with Findings of Third Parties.  In addition to 

the UNC study, other studies confirm the vibrancy of North Carolina’s subprime lending 
market after enactment of its anti-predatory lending law.   For example, Inside B&C 
Lending (March 5, 2001) reviewed rate sheets of several top subprime lenders and found 
that "in general, those companies continue to offer a full array of products for borrowers 
in North Carolina--with little or no variation in rate."7 Simple economics would indicate a 
shortage of credit would result in increased rates. 
 
An August, 2002 report of 280 interviews of branch managers by Morgan Stanley analyst 
Kenneth Posner found that “new laws, and the changes in lending practices that have 
resulted, are not hurting growth… .we have heard from a number of branch managers that 
the changes they have made to comply with the new lending laws may have increased 
origination volume, as potential customers feel more at ease with the loan process.”8 The 
Morgan Stanley study found that “84 percent of our respondents thought changed lending 
practices were having a neutral to positive impact on volume.”9 
 
Finally, the Harvey and Nigro paper “Do Predatory Lending Laws Influence Mortgage 
Lending? An Analysis of the North Carolina Predatory Lending Law,” prepared by Peter 
Nigro of the Office of the Comptroller of the Currency concluded: “Subprime lenders 
active in North Carolina may have been less aggressive marketing loans during the post-
enactment period because the data do not show any major difference in the changes in the 
total number of subprime lenders active in the regions… .and may indicate that the law is 
curbing predatory lending practices to some degree.”10  The OCC working paper’s 
revisionist view of one of its own researcher’s work from just last year is that “a good 
portion of this [reduction in subprime lending] was not predatory in nature.”11  By data 
analysis of this type, the OCC leaves the impression that it is searching for evidence to 
support its predetermined policy stance against state laws. 

 
5. The UNC Study Reccognizes that the NC Law intended to Reduce Flipping, while CRC 

ignores the Problem in its Analysis.  The UNC study notes that the reduction in 
originations can be attributed to subprime refinance originations that contain at least one 
predatory lending characteristic: prepayment penalty terms that exceed three years, 
subprime balloon payments and loan-to-value ratios of 110 percent or more.  UNC 
considers these loans as proxies for refinance loans that provided little or no benefit to the 
borrower, but likely resulted in increased fees to the lender, or abusive, unnecessary 
originations.  The CRC study, on the other hand, ignores flipping, despite its significance 
in any serious inquiry into predatory lending. 

                                                
7 “Lenders Will Try to Pin Down Effects of North Carolina Law,” Inside B&C Lending (Mar 5, 2001). 
8 Posner, Kenneth A. and Meehan, Athina L. Diversified Financials August 2002, “Channel Check: Suprisingly 
Strong Subprime Growth.” at 2. 
9 Id. 
10 Harvey, Keith D. and Nigro, Peter J. September, 2002 Do Predatory Lending Laws Influence Mortgage Lending? 
An Analysis of the North Carolina Predatory Lending Law at 25.  An alternative hypothesis based on the Harvey 
and Nigro paper is that the shift in applications away from primarily subprime non-depository lenders may have 
been offset by increasing subprime loan applications at the predominantly prime depository lenders. 
11 OCC Working Paper at 22. 
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Flipping is the practice of repeatedly refinancing a home loan, taking out home equity 
wealth in the form of high fees each time, without providing the borrower with any 
corresponding benefit. Some lenders originate balloon or adjustable rate mortgages only 
to inform the borrowers of this fact soon after closing to convince them to get a new loan 
that will pay off the entire balance at a fixed rate. Others require borrowers to refinance 
in order to catch up if the loan goes delinquent. 
   
Flipping has been widely acknowledged for years as one of the most damaging abusive 
mortgage lending practices because of its wealth-stripping effects.  In 1998, a former 
employee of several major finance companies testified that finance companies encourage 
employees to flip as many loans as possible, requiring frequent phone calls to current 
customers and instructing staff on how to sell a customer on refinancing.12  The employee 
summarized the purpose of the flips, stating “Flipping loans allows finance companies to 
charge customers points, that is, a percentage of the amount borrowed, on each real estate 
loan conversion or renewal. The practice is to charge the maximum number of points 
legally permissible for each loan and each flip, regardless of how recently the prior loan 
that was being refinanced had been made.”   
 
In one case familiar to CRL, a lender told a borrower she could use refinancing to “skip” 
her December payment to buy presents for her grandchildren – thousands of dollars in 
fees later, the presents turned out to be quite expensive.  In another egregious example of 
flipping, North Carolina research found that abusive lenders had flipped one in ten 
Habitat for Humanity borrowers from their 0% first mortgages into high interest 
subprime loans in order to strip the equity built up through borrower and volunteer sweat 
equity.13  ABC News reported on a Charlottesville, Virginia man who went to an 
Associates First Capital office to get a small loan to buy groceries. He ended up being 
talked into 11 refinancing transactions in less than four years that resulted in a $50,000 
mortgage at 19% interest that he could not afford.  At this point, half the loan balance 
came from up-front fees.14   
 
In the multi-state Attorneys General lawsuit against Household International it was 
alleged, among other things, that Household International and its subsidiaries engaged in 
a systematic practice of refinancing its own or other loans, imposing additional fees and 
costs, where the new loan provided no net tangible benefit to the borrower.  In October of 
2002, Household International Inc. announced that it would pay a record fine of as much 
as $484 million to settle these and other allegations.  Flipping was also the subject of 

                                                
12 See “Equity Predators: Stripping, Flipping and Packing Their Way to Profits”: Hearings Before the Senate Special 
Comm. on Aging, 105th Cong. (March 16, 1998) (testimony of "Jim Dough," former employee of a predatory 
lender), available at  http://aging.senate.gov/events/hr14jd.htm.  In his testimony, “Jim Dough” stated, “In my 
experience in the industry, flipping was a common practice. We were instructed and expected to flip as many loans 
as possible. One of my supervisors imposed a daily requirement that each branch employee obtain at least two 
applications from present borrowers to refinance their loans. In other words, each branch employee was supposed to 
try to flip at least two loans each day.” 
13 See “Overview of Habitat for Humanities Refinances” (Coalition for Responsible Lending, Dec. 9, 1999) under 
“Studies” at  http://www.responsiblelending.org. 
14 ABC News, "Prime Time Live" (April 23, 1997). 
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several suits against The Associates (now part of CitiFinancial Credit Company, an 
affiliate of Citibank), resulting in a total settlement of over $260 million in restitution to 
consumers.  While the main focus of the Associates case was credit insurance packing, 
the FTC and some private suits also raised claims in connection with The Associates 
refinancing of real estate secured loans.  The FTC press release highlights these claims, 
citing allegations in its suit that “[Associates] had violated the FTC Act through 
deceptive marketing practices that induced consumers to refinance existing debts into 
home loans with high interest rates and fees.”15 
 
With this in mind, it is important to note that any successful anti-predatory lending would 
curb or ideally eliminate the practice of flipping and thus, all other things being equal, 
reduce the number of subprime refinance originations.  It is simply disingenuous to claim 
that a reduction in subprime originations means that a state anti-predatory lending law is 
bad without, as UNC did and CRC did not, examining loan terms to see which loans are 
not being made.  For a state law prohibiting flipping (loans that offer no reasonable, net 
tangible benefit to the borrower) to be effective, it would need to reduce originations.  
And if companies such as Household or Associates, whose abusive lending practices led 
to settlements in the hundreds of millions of dollars, reduce their abusive lending, then 
the impact of the state law can be judged as positive.  CRC and the OCC did not even 
acknowledge this possibility in their analyses, despite the fact that the OCC’s advisory 
guidance recognizes “flipping” as an abusive lending practice.16  

 
Furthermore, it is hard to evaluate whether the OCC’s lack of critical analysis of the CRC study 
affects its conclusions.   The OCC working paper claims in Issue #11 that “[t]here is a good deal 
of empirical evidence to suggest that anti-predatory lending statutes impede the flow of mortgage 
credit, especially to low income and higher-risk borrowers”17 without providing any references 
to this “good deal” of empirical evidence.18  The working paper goes on to discuss three ways in 
which anti-predatory lending laws may impede the flow of credit; while all theoretically might 
do so, they are not unavoidable consequences of anti-predatory lending laws. 

 
 

3. The OCC Working Paper Significantly Understates the Role and Influence of National 
Banks in the Subprime Market and in Predatory Lending.  

 
In examining the extent of direct bank involvement in predatory lending (Issue #2), the OCC 
working paper relies solely on HMDA data to reach the conclusion that national banks are not 
major participants in the subprime market.  Reliance on HMDA significantly misstates the 
potential share of the subprime market held by depository institutions.  HMDA does not provide 
a prime versus subprime percentage breakdown for the 6,387 depository institutions that are 
                                                
15 Federal Trade Commission, “Citigroup Settles FTC Charges Against the Associates,” (September 19, 2002), press 
release available at http://www.ftc.gov/opa/2002/09/associates.htm; See also Stipulation of Settlement, Morales v. 
Associates, Jud. Council Coord. Proc. No. 4197 at 6 (Cal. Super. Ct. 2002). 
16 See OCC Advisory Letter 2003-2, “Guidelines for National Banks to Guard Against Predatory and Abusive 
Lending Practices,” (Feb. 21, 2003) at 4-5. 
17 OCC Working Paper at 20. 
18 The study may be implicitly referring to the two studies discussed later in Issue #11, but it is unclear if that is the 
case.   
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primarily prime lenders; many of the depository institutions doing primarily prime lending are 
also doing some subprime lending.19  Given that many national banks are large prime mortgage 
originators, a national bank could be a large subprime lender without being classified as such by 
HUD.  Even if the HMDA analysis were a useful measure of subprime lending, the OCC 
working paper identifies that 20% of subprime lenders are depository institutions or their direct 
subsidiaries.  When adding in non-bank affiliates of depository institutions, over a third of the 
subprime lenders have a clear connection with a depository institution.  Finally, as the working 
paper recognizes, depositories may also provide funding to other subprime lenders to enable 
them to do business.  Thus, depository institutions comprise a much larger share of the subprime 
market than the study suggests.    
 
Additionally, even a limited search of recent case law and predatory lending-related research 
demonstrates that there is mounting evidence of involvement in predatory lending abuses by 
national banks and their subsidiaries.20  For example, National City Bank’s subprime subsidiary, 
First Franklin Financial Corporation, allows for total broker fees (upfront fees plus yield spread 
premiums) of up to 7.5% of the loan amount.21  Further, according to American Banker, 90% of 
its loans appear to be 2/28 adjustable rate mortgages (ARMs).22 These ARMs often double or 
even triple, but are never allowed to drop below, the initial rate.  This unfair dynamic23 is 
exacerbated by three year, six-month interest prepayment penalties24 that lock borrowers into 
these abusive loan terms, a practice that is in and of itself abusive.25  Further, National City has 

                                                
19 HUD produces a list of lenders that primarily engage in subprime or manufactured housing lending.  See 
http://www.huduser.org/datasets/manu.html.  Thus, lenders primarily engaged in prime lending that do engage in 
subprime lending are ignored in analyses of HMDA data. 
20 The OCC working paper admits there is some “anecdotal evidence” of bank involvement in predatory lending, but 
then dismisses this by citing the “more recent case” of an amicus brief in a litigation over OTS’ authority to 
reinstitute its long-standing regulation that state-chartered non-depository lenders must abide by state prepayment 
penalty laws.  Citing this “case” is disingenuous on a number of fronts.  First, the litigation did not involve either a 
national bank or the OCC and so the question of extent of national bank involvement in predatory lending was never 
litigated in the commonly-accepted sense of the word.  Second, while the state attorneys general asserted that 
predatory lending was “largely” confined to finance companies, the OCC extends this to mean that the “case found 
no evidence of abusive practices.”  Unless “largely” has no meaning, the AG’s statement does not support the 
OCC’s conclusion.  Finally, the AG’s assertion is based on consumer complaints, investigations, and enforcement 
actions.  Since either the FTC or the OCC has primary responsibility for investigating and enforcing claims against 
national banks, it is not surprising that the attorneys general would not have a significant number of complaints 
against national banks.  
21 See Broker Compensation sheet from First Franklin Financial Corporation (attached at Exhibit A). 
22 See Subprime Business Model Undergoes a Modification, Brad Finkelstein, American Banker-Bond Buyer (June 
2000) at 37. 
23 ARMs can make subprime mortgages more affordable by placing interest rate risk onto the borrower; however, 
ARMs may be manipulated by unscrupulous lenders to create a deceptively low initial monthly payment, which then 
rises sharply at the first rate change date.  Coupled with a prepayment penalty, these borrowers are unwittingly 
forced into either adjusting to the dramatically higher payment or refinancing with a severe penalty. 
24 See American Banker article, supra note 22 at 37 (three year prepayment penalties are standard). 
25 The complicated six-months interest penalty formula is inherently deceptive because it obscures the true size of 
the prepayment penalty to lay people.  For example, many borrowers do not realize that in the first three years 
virtually all of their home loan payments go to interest— meaning that a six-month prepayment penalty is 
tantamount to six months’ worth of payments.  Additionally, the structure of this prepayment penalty is particularly 
unfair because it  perversely charges a family a higher prepayment penalty if it is trying to escape a loan with a 
higher interest rate.   
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allegedly historically counted these arguably per se predatory mortgage originations towards its 
CRA obligations to low-to-moderate income households, leading in an “outstanding” CRA rating 
from the OCC in March 2000.26 
 
Another example of direct involvement in abusive lending can be found in recent national and 
North Carolina-based cases involving Guaranty National Bank of Tallahassee (“Guaranty 
National Bank”).  Guaranty National Bank engaged in a rent-a-charter scheme allowing several 
other lenders to make abusive loans in its name.  Thousands of borrowers were charged double-
digit points, including bogus discount points that did not in fact result in a reduction in the 
interest rate.27 It is noteworthy that while an OCC examination agreement dated January 2002 
places very tight restrictions on Guaranty National Bank's lending activities, presumably in 
response to concerns about its lending practices, the OCC apparently has not ordered any 
consumer restitution.28  Redress for consumers is coming only through enforcement of state 
consumer protection laws through a class action lawsuit by private attorneys. 
 
Most recently, allegations have surfaced that Wells Fargo has engaged in numerous abusive 
lending practices, both through its affiliated subprime entity as well as directly through its 
operating subsidiary, Wells Fargo Home Mortgage.29  Allegations include charges that Wells 
Fargo is charging subprime consumers substantial amounts in prepayment penalties, may be 
dramatically under-reporting subprime lending activities under HMDA, and may be using 
spurious open-end loans to evade consumer protection laws such as HOEPA and state laws.30 
While these reports are relatively recent, Wells Fargo has also been the subject of several 
additional complaints and lawsuits regarding the abusive use of live check solicitations by its 

                                                                                                                                                       
As a result of its unsound banking practices, First Franklin has recently been involved in a lawsuit filed in the 
Superior Court of Fulton County, Georgia, alleging that it refinanced a legally blind, elderly widow from a $12,925 
USDA loan at 8.75% interest with monthly payments of $171.00 into a 30-year ARM initially at 12.412% APR with 
monthly payments of $572.  See Superior Court of Fulton County, State of Georgia, Civil Action No. 2002CVS3665 
(Filed May 24, 2002). 
26 Pittsburgh City Paper “Subprime Suspect Part 2, The Wolf at the Door” Nov 6, 2002 
27 See, e.g., First Amended Complaint, Baxter v. Guaranty National Bank of Tallahassee and Chase Manhattan 
Bank, 01-CVS-009168 (N.C. Sup. Sept. 4, 2001); see also Complaint in Class Action, Ulrich v. Guaranty National 
Bank of Tallahassee and GMAC-Residential Funding Corporation, 02-1616 (W.D. Penn. 2002). 
28 See Agreement by and between Guaranty National Bank Tallahassee, Florida and the Office of the Comptroller of 
the Currency, Formal Agreement No. 2002-2 (January 25, 2002), available at 
http://www.occ.treas.gov/FTP/eas/ea2002-2.pdf; see also Consent Order, U.S. Dept. of Treasury, Office of the 
Comptroller of the Currency, In the Matter of: Guaranty National Bank of Tallahassee, #2003-37 (May 02, 2003), 
available at http://www.occ.treas.gov/FTP/eas/ea2003-37.pdf. Guaranty did pay a $25,000 civil money penalty. 
Stipulation and Consent Order for Civil Money Penalty, U.S. Dept. of Treasury, Office of the Comptroller of the 
Currency, In the Matter of: Guaranty National Bank of Tallahassee, #2003-81 (July 10, 2003), available at   
http://www.occ.treas.gov/ftp/eas/ea2003-81.pdf 
29 See, e.g. ACORN, “Stop the Stage Coach,” available at 
www.acorn.org/acorn10/predatorylending/plreports/stopethestatgecoach.pdf; See also  Center for Responsible 
Lending, Letter to Federal Reserve Bank of San Francisco (July 25, 2003).  Additional information has been filed 
with the Federal Reserve Board and the Office of the Comptroller of the Currency since the Working Paper was 
issued.  See e.g., Center for Responsible Lending, Letter to John D. Hawke, Comptroller of the Currency (August 7, 
2003); Center for Responsible Lending, Letter to John D. Hawke, Comptroller of the Currency (August 26, 2003); 
Center for Responsible Lending, Letter to Federal Reserve Bank of San Francisco (September 29, 2003). 
30 Id. 
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subprime entity, racial steering, and lending discrimination.31  While the mere existence of these 
complaints and reports do not provide conclusive evidence that Wells Fargo is engaged in 
predatory lending abuses, it certainly merits further examination and brings into question the 
claim that national banks are not involved in such practices. 
 
Finally, the OCC only scratches the surface of the many ways national banks may be indirectly 
involved in predatory lending.  Many national banks are affiliated with large subprime lenders.32  
The working paper does not discuss these affiliations or any evidence regarding predatory 
lending conducted by these subprime affiliates.  Since the bulk of predatory lending allegations 
have occurred against these state-chartered non-depository lenders,33 the relationship between 
the national banks and their affiliates needs thorough examination.  In addition, the working 
paper assumes that national bank indirect involvement in predatory lending is “unintentional” or 
“inadvertent” without examining the actual involvement. The working paper would be more 
helpful if it examined the actual degree to which national banks were originating predatory loans 
through mortgage brokers and investing in and participating in the issuance of securities backed 
by predatory mortgage loans. 
 
 
4.  The OCC’s Working Paper’s Discussion of Risk-Based Pricing in the Subprime Market 
Uses Incomplete Data to Produce Inaccurate Results.  Risk Does Not Explain the Steering 
of Prime Borrowers into Subprime Loans and Fails to Explain Subprime Pricing. 
 
A major part of the OCC working paper is devoted to analyzing the relationship between risk and 
pricing in the subprime mortgage market; however, this analysis is incomplete and flawed.  In 
essence, the OCC analysis is that if the market can explain a large part of the relationship 
between risk and pricing, then any remaining concerns related to predatory lending are probably 
overstated.  This dismissive approach seriously limits the value of the OCC’s analysis of the 
important issues of steering and overpricing. 
 
First, there is clear evidence that some borrowers who would qualify for prime loans are 
receiving more costly subprime loans.  With the heavy reliance of today’s mortgage origination 

                                                
31 See Christian Berthelsen, “State sues Wells Fargo; Bank accused of overcharging,” San Francisco Chronicle at 
B1 (January 11, 2003); E. Scott Reckard “State Sues to Void ‘Instant Loans’ by Wells Fargo Unit,” Los Angeles 
Times (January 10, 2003); California Department of Corporations, Press Release, “Department of Corporations 
Files $38 Million Suit Against Wells Fargo Financial,” (January 10, 2003).  See also K. Oanh Ha, “San Francisco 
Group Alleges Discrimination in Complaint Against Wells Fargo,” San Jose Mercury News, available at 2000 WL 
25443372 (August 15, 2000); Daryl No Heart, and Sharon No Heart, D/B/A Wicohunkake (Ancestors), Inc. v. Wells 
Fargo Bank South Dakota, N.A. No. CIV-03-5056 (D.S.D. June 13, 2003); Michael Liedtke, “Bank pulls racial 
descriptions targeted in lawsuit,” Associated Press (June 23, 2000); Tim Huber, “Wells Fargo Accused of High-
Tech Redlining/Bank Says It’s Complying with All Fair-Lending Laws,” Saint Paul Pioneer Press at 1C (June 22, 
2000); Lee Romney, “Report Finds Banks Lag in Black Financial Services: Eight major banks made only 26 
conventional home loans in '98 to lower-income South-Central residents, study says,” Los Angeles Times at C1 
(December 22, 1999).  See also www.innercitypress.org/wells.html. 
32 For instance, Citibank is affiliated with CitiFinancial, which has integrated the subprime mortgage lending 
operations of The Associates, one of the nation’s largest subprime mortgage lender at the time of purchase.   
33 See, e.g.,  Section II.5 supra for a description of two large lawsuits against state-chartered non-depository 
subprime mortgage lenders (Household and the Associates), leading to over $700 million in compensation to 
subprime borrowers. 
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process on automated underwriting and credit scores, the fact that almost one in five subprime 
borrowers have strong (660+) credit scores suggests that some borrowers are steered to more 
expensive loans than they could have qualified for.  Instead of fairly investigating evidence of 
steering, the OCC working paper attempts to marginalize this problem.   
 
Second, we are not aware of a single study that claims that risk accounts for the full difference 
between prime and subprime interest rates.  Despite the OCC’s effort to close the gap through 
questionable assumptions and one-sided analysis, even the OCC is unable to explain why 
subprime interest rates are so much higher than conventional rates.  When faced with this 
residual gap, the OCC asserts that the rest is explained by the lack of available subprime credit.  
This assertion does not ring true given the increasing dominance of large, well-capitalized, 
national subprime lenders in the subprime market and the fact that subprime volume has kept 
pace with conventional volume.   
 
1.  Instead of investigating the readily-apparent market incentives for steering borrowers with 
prime-quality credit into higher-cost subprime loans, the OCC working paper asserts the extent 
of the problem is overstated and due to other factors.  While the OCC working paper asserts that 
risk plays the dominant role in whether or not a borrower receives a subprime loan (Issue #14), 
the working paper fails to offer a compelling explanation for the almost one in five subprime 
borrowers whose credit scores would qualify them for prime loans.  Table 8 shows that 19 
percent (19%) of borrowers with credit scores of 660 and above received subprime loans.  In 
addition, according to Freddie Mac and Fannie Mae, between 30% and 50% of all subprime 
customers either currently qualify for prime rate loans or at least loans with lower interest rates.34  
The working paper addresses this substantial percentage and estimates of steering first by 
asserting that 680 is really the cut-off for prime borrowers without providing any citation to the 
“many prime lenders” that use this higher threshold.35  Since, as the working paper admits, 
Fannie Mae and Freddie Mac, the dominant purchasers of prime loans, use 660 credit scores as 
the cut-off,36 the working paper’s failure to offer any evidence for its assertion makes this 
argument unpersuasive. 
 
Second, the working paper states that “automated underwriting does not take into account many 
of the non-quantitative factors that can influence denial rates.”37  While this is most likely true, 
the working paper does not make it clear how this relates to borrowers with prime-level credit 
receiving subprime loans.  The working paper may be assuming that these subprime borrowers 
have been rejected for prime loans and that the reasons for denial are qualitative.  Aside from the 
lack of any supporting evidence on this point, the assertion that prime-quality borrowers were 
denied prime loans for “qualitative” reasons does not contradict the possibility of steering, but 
merely raises the same questions – are such “qualitative” reasons valid and why are prime 
borrowers getting subprime loans?  The OCC’s own acknowledgement of racial disparities in 

                                                
34 Federal Reserve Bank of Boston, Communities and Banking, Spring 2003 
35 OCC Working Paper at 23.. 
36 OCC Working Paper at 23. 
37 OCC Working Paper at 24. 
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subprime lending (Issues #12 and #13) provides one clear manner in which “qualitative” 
underwriting decisions might lead to steering.38 
 
Finally, the working paper relies on the borrowers’ own “lack of financial sophistication” as an 
explanation for prime borrowers “behavior” in receiving predatory loans.  While the Freddie 
Mac study does describe educational differences in between subprime and prime borrowers, the 
Freddie Mac study does not extrapolate from these differences to assert that subprime loans are 
priced fairly.  The OCC’s argument appears to blame the borrower for receiving a higher-cost 
loan than he or she would have been able to qualify for, instead of placing responsibility on the 
lender for taking advantage of less-informed borrowers.  Under this perspective, any predatory 
loan may be explained away, since no well-informed, sophisticated borrower would willingly 
accept a predatory loan. 
 
2.  Risk does not fully account for the pricing differences between prime and subprime loans, 
despite the OCC’s contorted efforts to do so.  The OCC working paper attempts to show that the 
higher interest rates paid by subprime borrowers are justified by showing that delinquency rates 
and loss rates are negatively related to credit scores (Issue #5), but relies on assumptions that 
render this analysis inadequate.  The paper argues that the structure of interest rates within the 
subprime MBS market is similar to that of the speculative grade corporate bond market.  It does 
so by making two comparisons of corporate bond yield spreads and subprime MBS spreads: 
BBB/BB+ corporate bond compared with AA+/AA subprime, and BB+/BB&BB- corporate 
compared with AA/A subprime.   

There are a number of problems, however, with the OCC’s approach.  First, it assumes that the 
spreads of one MBS issuer— Option One— are representative of spreads for the entire subprime 
market, an assumption that is unwarranted in the absence of empirical evidence.  Second, spread 
comparisons were not made for all risk classes, but selectively.  The two spread comparisons in 
the OCC working paper may not be representative of the relationship between speculative 
corporate bond spreads and subprime MBS spreads.  Unless the relationship between these 
different types of securities is stable throughout the range of risk classes, this comparison is 
inappropriate.  Third, no comparisons were made between the two risk classes most relevant to 
the question of risk-based pricing, the lowest prime and the highest subprime risk classes.  In any 
event, the conceptual exercise of comparing spreads in the subprime MBS market to the 
speculative grade corporate bond market provides only limited insight into the question at hand:  
the pricing of the underlying loans in the subprime market relative to the prime market.  

The working paper argues that subprime risks are different than prime risks, but the OCC’s use 
of delinquency rates in this section, rather than loss rates, limits this analysis.  The working paper 
claims that in the prime market there exists an intuitively expected positive relationship between 
LTVs and delinquency rates:  as LTVs increase (and borrower home equity decreases) 
delinquencies increase as well, but that in the subprime market, LTVs have little relationship 
with delinquency rates. 39  The data provided in Table 5 illustrates the study’s point.  However, a 
comparison of loss rates would be more relevant here than a comparison of delinquency rates, 

                                                
38 See OCC Working Paper at 23 (“the assertion by Bradford that racial disparities actually increase as income 
increases suggests that a portion of subprime lending is occurring with borrowers whose credit histories would 
qualify them for lower-cost, conventional, prime loans.”). 
39 OCC Working Paper at 11. 
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since actual loan losses would be more clearly connected to risk than is delinquency.  High 
delinquency rates in the subprime market do not necessarily translate into high loss rates as they 
might in the prime market.  There is some evidence that predatory lenders may originate loans 
based solely on the underlying asset value of the home (as opposed to the borrower’s ability to 
repay the loan),40 and in these cases, foreclosure may result in a profit, not a loss.  An analysis of 
loss rates between prime and subprime loans by credit score would provide more reliable data for 
this question.    
 
In addition, although the LTV-delinquency analysis does illustrate the author’s claim that the 
nature of risks in the subprime market is different from that in the prime market, the data used 
cannot be considered representative of the national prime and subprime markets because the 
footnote to the table states that the “[d]ata is for areas of medium home price appreciation.”  It is 
possible that the selected areas are not representative of the national housing market.  Moreover, 
the fact that risk in the subprime market is harder to characterize (as the study states) does not 
mean that it cannot be properly and reliably quantified.  The higher difficulty of quantifying risk 
in the subprime market is accounted for in the risk premium subprime MBS securities earn over 
their prime counterparts.     
 
The working paper’s data on delinquencies does raise additional issues related to loan steering.  
Table 5 suggests that, controlling for credit scores, subprime borrowers are much more likely (by 
a factor of two to six times) to be delinquent on loans than their similarly-situated prime 
borrowers.  The working paper suggests this means that traditional risk measures are not 
adequately reflecting the differences in risk.  One alternative explanation is that the higher 
interest rates and fees charged in subprime loans may increase the likelihood of delinquency, 
regardless of the borrower’s underlying credit.  For instance, Very High creditworthy borrowers 
in subprime loans have delinquency at five times the rate for Very High creditworthy prime 
borrowers (3.51% to 0.68%).  If these borrowers would have qualified for prime loans under 
traditional risk measures, their cost of credit, and consequently, their probability of delinquency, 
would have been significantly reduced.  At a minimum, the extra cost of receiving subprime 
credit appears to involve a significantly higher possibility of falling behind on mortgage 
payments.   
 
The OCC working paper also raises troubling claims regarding servicing pricing (Issue #7) that 
are not supported by the evidence and run contrary to principles of efficient market pricing.  It is 
generally accepted that loans to subprime borrowers may cost more to service than loans to 
prime borrowers.  In fact, the paper’s own table 5 illustrates the point— subprime borrowers have 
higher delinquency rates than prime borrowers at every FICO score/LTV combination, and 
higher delinquency rates imply higher servicing costs.  The working paper then speculates, 
without evidence, that the typical charge for subprime loan servicing costs of 50 basis points (a 
figure stated without citation) is too low.   
 
The OCC theorizes that 50 basis points may underestimate true subprime servicing costs because 
(a) as the loans in a portfolio mature servicing costs increase, and (b) subprime loans have 

                                                
40 See, generally, Department of Treasury and Department of Housing and Urban Development, "Curbing Predatory 
Home Mortgage Lending: A Joint Report" (June 2000) 
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shorter weighted average life (WAL) than prime loans; however, the OCC does not provide any 
evidence that the market is not already including these factors in its pricing.  The subprime 
mortgage market appears to be mature enough to have generated enough historical data on 
servicing costs for servicers to price profitably.  The OCC working paper seems to rely on 
efficient market pricing to support its theories on risk-based pricing of the subprime mortgages, 
but not on servicing of these loans, and we encourage the OCC to further explain the differences 
in these markets.  If anything, there are clear incentives and opportunities to overprice in the 
servicing market.  Since subprime loans do have higher delinquency, the costs of additional 
servicing are offset, if not overcompensated, by additional late fees charged for delinquent 
payments.   
 
Combining its claims from Issue #6 and #7, the working paper goes on to estimate, using a 
“rough calculation,” that most of the average spread between prime and subprime mortgage rates 
(151 basis points) can be explained by differences in risk (111 basis points) and higher costs of 
servicing subprime mortgages (40 basis points).  In addition to relying on problematic 
assumptions, this mathematical exercise, however, is quite misleading, for several other reasons:   
 

1. The average spread is higher the 151 basis points. On August 28, 2003, conventional loan 
interest rates averaged 6.22%, while “A-“ rates averaged 7.93%, “B” loans averaged 
8.50% and “C” loans averaged 9.39%.41  Based on the percentage distribution of A-, B 
and C credit loans in the subprime market,42 the weighted average interest rate of 
subprime loans over the interest rate on conventional loans is closer to 2%, or 200 basis 
points.  Other analyses would place this number even higher.43   

 
2. The paper bases the assumption that subprime mortgages cost 40 basis points more to 

service than prime mortgages on the paper’s tenuous foregoing discussion.  
 

3. Finally, the 111 basis-point difference between subprime and prime interest rates is 
arrived at by averaging differences in interest rates between different subprime risk 
grades (i.e., intra-subprime differences).  However, intra-subprime spreads are not the 
same as prime-subprime spreads, and, without empirical evidence, there is no compelling 
reason to believe they are equal.  Therefore, the study’s conclusions that roughly 151 
basis points of the difference between prime and subprime rates can be attributed to 
differences in risk and servicing costs, and that only 45 basis points remains unexplained, 
is not convincing.   

 
4. Even if everything in the OCC’s discussion of subprime interest rates were accurate, the 

analysis does not explain the substantially higher fees -- origination fees and prepayment 

                                                
41 See Inside B&C Lending (Sep. 1, 2003) at 12. 
42 According to National Home Equity Mortgage Association, A- loans are 60% of total subprime market, B loans 
are 30%, and C loans are 9%  (cited in Joint HUD/Treasury Report, page 34)  While this statistic is based on 1996 
data, it is remains on NHEMA website.  For a more recent report of dispersions of loans in the subprime market, see 
“A- Still Aces,” Inside B&C Lending (Sep. 15, 2003) at 2 (78% in A- category, B loans are 7.5%, C loans are 5.4%, 
and D loans are 8.8%). 
43 An unpublished analysis of Mortgage Information Company data actually suggests this figure is 420 basis points, 
while the Wall Street Journal reports it to be between 300 and 600 basis points.  See John Hechinger, “Subprime 
Borrowers are Haunted by Prepayment Penalties,” August 1, 2001, p. 1. 
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penalties -- that subprime borrowers are charged compared to prime borrowers.  The 
average origination fees for prime loans are just 1.1%,44 while subprime fees vary from 
one to eight points or more.  In addition, 80% of subprime borrowers have loans with 
prepayment penalties45 (which they pay roughly half the time),46 while just 2% of 
conventional borrowers are subject to such penalties.47  Ignoring differences in fees 
severely understates the pricing disparity between prime and subprime borrowers (a point 
that the OCC acknowledges in passing in footnote 39).  Clearly, if differences in default 
risk, prepayment risk, and servicing costs are accounted for in the higher interest rates 
charged to subprime borrowers, any disparities in origination points and fees cannot be 
attributed to these factors, and must be due to pricing unrelated to risk.  To CRL’s 
knowledge, no rigorous empirical research to date has studied the differences in fees. 

 
Finally, the working paper also examines and critiques the Freddie Mac study of pricing 
inefficiencies in the subprime market (Lax, Manti, Raca and Zorn, 2000) (Issue #8), but fails to 
make a compelling case.  The OCC asserts that the Freddie Mac study does not consider the role 
of demand factors on the differences in prime and subprime interest rates.  In particular, the OCC 
working paper asserts that the demand for subprime mortgage credit is “currently outstripping” 
supply and may therefore be “propping up subprime margins and interest rates.”48   
 
This argument misses the mark for three reasons.  First, considering the time period of the data 
used by Freddie Mac in their study (January 1996 and June 1997), it appears unlikely that 
demand pressures for subprime mortgages were strong enough at that time to induce positive 
price pressure on subprime mortgage rates.  The subprime market had not yet taken off during 
1996 and 1997, at least not to the extent it has in recent years, and interest rates were higher than 
they are currently.  Second, the OCC’s suggestion that recent bankruptcies and consolidations 
have somehow reduced the availability of subprime mortgage credit is not persuasive without 
additional analysis.  The prime mortgage market has undergone dramatic consolidation over the 
past decade,49 and the OCC recognizes that “the overall supply of credit to U.S. mortgage 

                                                
44 Nationally, Freddie Mac has said that conventional borrowers pay lenders, on average, a 1.1% origination fee.  
Total points and fees paid directly to lenders for conventional loans have decreased from 1.6% in 1993 to 1.1% in 
1999.  Peter Mahoney, Freddie Mac Associate General Counsel at Fannie Mae conference, “The Role of Automated 
Underwriting in Expanding Minority Home Ownership,”  Airlie Center, Warrenton, Virginia (June 8, 2000). 
45 See Standard & Poor’s, “NIMS Analysis: Valuing Prepayment Penalty Fee Income,” January 3, 2001 and (Polly 
Guthrie, telephone conversation with Abner Figueroa, Duff and Phelps; for 1999 Duff and Phelps rated 37% of all 
private label MBS/CMO). Household Financial Services also reported that the percentage of the loans they purchase 
that include prepayment penalties grew from 60% in 1998 to 80% a year later. “Prepayment penalties prove their 
merit for subprime and ‘A’ market lenders,” Inside Mortgage Finance, May 21, 1999. 
46 Lehman Brothers data reveals that 52.7% of borrowers prepay on loans with prepayment penalties during the five-
year lock-out period.  See A. Chu & K. Kwan, Lehman Brothers, Asset-Backed Securities, MBS and ABS Weekly 
Outlook, at 2. (Assumptions based on Lehman’s database of 130,000 subprime loans.) Lehman assumes that the 
Constant Repayment Rate builds up to 17% per year for loans with prepayment penalties and builds up to 25% per 
year for loans without such penalties.  
47 See Freddie offers a new A-, prepay-penalty program, Mortgage Marketplace, at 1-2 (May 24, 1999); see also, 
Fannie revamps prepayment-penalty bonds, Joshua Brockman, American Banker at 16 (July 20, 1999).  
48 OCC Working Paper at 16. 
49 The Tower Group reports that 52% of mortgage loans originated in 2001 were made by the top ten mortgage 
originators, whereas in 1990, only 18% of all mortgages were made by the top ten originators.  Reported at First 
Mortgage website:  http://www.mortgage-1st.com/refinance/2903195901.html. 
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markets has kept pace with surging demand.”50   Given the increasing concentration of subprime 
lending in larger originators,51 without evidence to the contrary, there is no reason to assume 
consolidation has negatively impacted the supply of subprime credit any more than it has 
affected the prime market.  And finally, as the OCC working paper concedes, the 100 basis-point 
pricing inefficiency found in the Freddie Mac study actually understates the true size of the 
pricing inefficiency because the analysis does not include differences in origination points and 
fees, as well as prepayment penalty income. 
 
 
Conclusion 
 
The OCC working paper has generated significant interest throughout the policy community, 
especially in light of the OCC’s recent moves toward preemption of state anti-predatory lending 
laws.52  Given the importance of the debate over preemption, it is imperative that the public be 
adequately and correctly informed about all aspects of predatory lending.  The OCC working 
paper unfortunately falls short of providing a thorough and unbiased characterization of the 
relevant issues, since it uses incomplete data and facts to support a preordained conclusion. 
 
  
 

                                                
50 OCC Working Paper at 16. 
51 The top 25 lenders’ share of the supbrime market increased is 57% at mid-year 2002, up from 41% in 1997.  
Home Equity and Subprime Mortgage Loans, SMR Research Corporation (2003) at 48. 
52 While the OCC working paper’s primary purpose seems to be to support Comptroller Hawke’s position that state 
anti-predatory lending laws are misguided, the working paper also takes on the use of the federal Community 
Reinvestment Act to address predatory lending issues.  On this issue, the OCC working paper not only 
misunderstands CRA, but also misstates the OCC’s own application of that law. The working paper asserts that 
CRA does not penalize banks that engage in predatory lending; however, Comptroller Hawke has stated that the 
OCC does consider predatory lending practices in its evaluation of a bank under CRA.  Hawke has stated, “We also 
have made clear that if a national bank engages in the practice of predatory lending, [… ] such practices will 
adversely affect the bank’s Community Reinvestment Act (CRA) evaluation and rating.” (Letter to Rep. Barney 
Frank, April 15, 2003). 


