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October 6, 2003 
 
Office of the Comptroller of the Currency 
250 East Main Street, SW 
Public Information Room, Mailstop 1-5 
Washington, DC 20219 
Attention:  Docket No. 03-16 
 

Re: OCC’s Proposal to Preempt Application of State Anti-Predatory 
Lending and Other Laws 

 
Dear Sir or Madam: 
 

The Center for Responsible Lending (CRL) is a non-profit organization dedicated 
to protecting family wealth by working to eliminate abusive financial practices.  As a 
research and policy organization that promotes responsible lending practices and access 
to fair terms of credit for low-wealth families, CRL has provided technical assistance to 
policymakers, organizations, and community leaders interested in enacting state laws 
against predatory lending.  In addition, we have been involved in legislative and 
regulatory efforts to address predatory lending at the federal level.  We appreciate the 
opportunity to comment on the OCC’s proposed amendments to federal regulations 12 
CFR Part 7 and Part 34.  Given the serious flaws in both the factual and legal analysis 
underlying the proposed rulemaking, we respectfully encourage the OCC to withdraw it 
in its entirety. 
 
 First, the proposed rulemaking does not provide a sufficient factual basis to 
determine that state anti-predatory lending laws1 significantly interfere with national 
banks’ ability to engage in activities authorized under federal law.  The proposed 
rulemaking itself cites only to its National City preemption order (“Georgia Preemption 
Order”) for evidence that state consumer protection laws (in this case an anti-predatory 
lending law) negatively impacts national banks.  Unfortunately, the Georgia Preemption 
Order itself offers only a short, conclusory description of how these state anti-predatory 
lending laws allegedly affect national banks.  The sole support for the Georgia 
                                                        
1 In this comment, we will focus on state anti-predatory lending laws, since these state laws appear to be the 
primary motivation for this proposal and CRL has significant experience in this area; however, we note that the 
OCC’s proposal would broadly preempt a host of state consumer protection laws.  The OCC does not make a 
discernible effort to provide factual support for preempting these other state laws either and the legal analysis in 
Sections II and III infra is generally applicable to the full range of state consumer protection laws in addition to 
state anti-predatory lending laws. 



 2 

Preemption Order’s factual analysis lies in its footnote to the OCC Working Paper, 
published simultaneously with the Georgia Preemption Order and this proposed 
rulemaking; however, the working paper falls far short of the level of rigor and 
objectivity required to make a reliable factual finding.  Since such a finding is necessary 
before the OCC may properly find such laws to be preempted, the current rulemaking 
process is fundamentally flawed. 
 

Second, the proposed rulemaking subtly, but substantially, alters the conflict 
preemption standard to dramatically lower the threshold for preemption.  This altered 
standard not only has little resemblance to the standard in Barnett it purports to follow, 
but is also contrary to Congress’ clear desire to avoid preemption of state consumer 
protection laws and to protect the dual banking system.  This new standard would render 
the distinction between “conflict” preemption and “occupation of the field” preemption 
meaningless. 2  The OCC has often stated that it did not invent preemption;3 however, this 
proposed rulemaking does more than just apply it.  
 

Third, the proposed rulemaking’s conclusion that the preemption of state 
consumer protection laws to federally-chartered national banks applies equally to state-
chartered subsidiary corporations is without merit.  Not only has Congress failed to 
provide any support for the preemption of state laws to state institutions, but doing so 
would violate fundamental Constitutional principles.  The proposed rulemaking’s attempt 
to limit a state’s ability to regulate corporations it has created and empowered is an 
impermissible violation of the authority of the states. 

 
Finally, while we applaud the OCC’s advisory-based efforts to reduce predatory 

lending at national banks,4 we find that the proposed rulemaking fails to include 
meaningful protections to address the real issues faced by homeowners who are victims 
of predatory lending every day.  Homeowners need to have the ability to protect their 
homes from foreclosures due to predatory loans and receive restitution for abusive 
lending.  The OCC’s proposal and available remedies thereunder do not adequately 
protect homeowners in these and other important respects. 
 
I.   The proposed rulemaking fails to provide objective and reliable evidence 
sufficient to reasonably conclude that state anti-predatory lending laws significantly 
impair the exercise of powers granted by the National Bank Act. 
 

                                                        
2 The proposed rulemaking repeatedly requests comments as to whether or not the OCC should “occupy the field” 
under certain provisions of the National Bank Act.  See, e.g., 68 Fed. Reg. 46119, 46124 (Aug. 5, 2003) (arguing 
that the regulation “would address state laws by type”, but asking whether OCC regulations should occupy the 
field).  See also id. at 46125 (claiming that amendments to Section 371 “arguably enables the OCC to occupy the 
field” and suggesting that the proposed rulemaking “is more conservative than what the statute arguably allows.”). 
3 See John D. Hawke, Jr., Comptroller of the Currency, Remarks Before The Federalist Society, Washington, D.C. 
(July 24, 2003) at 9. 
4 See OCC Advisory Letter 2003-2, “Guidelines for National Banks to Guard Against Predatory and Abusive 
Lending Practices,” February 21, 2003; OCC Advisory Letter 2003-3, “Avoiding Predatory and Abusive Lending 
Practices in Brokered and Purchased Loans,” February 21, 2003. 
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The proposed rulemaking asserts that it follows a conflict preemption analysis5 
(i.e., that the National Bank Act will preempt only those state laws that “conflict” with 
the powers Congress granted to national banks); however, a conflict preemption analysis 
necessarily depends on a showing that state anti-predatory lending laws, like the Georgia 
Fair Lending Act, significantly limit the powers of national banks granted under federal 
law.  The proposed rulemaking’s only effort to address the argument is found in its 
introduction, when it states that National City’s inquiry regarding the application of the 
Georgia Fair Lending Act “illustrates the impact that state laws can have on a national 
bank’s lending activities.”6   

 
Unfortunately, the analysis of National City’s inquiry in the OCC’s Georgia 

Preemption Order offers no evidence that state anti-predatory lending laws significantly 
increase compliance costs for national banks or materially limit their actual lending 
activities. The Georgia Preemption Order states, without citation, that state anti-predatory 
lending laws “materially increase a bank’s costs and compliance risks in connection with 
subprime lending.”7  The Georgia Preemption Order then states, again without citation, 
that “bank lenders will conclude – and have concluded – that they simply are unable to 
effectively cover these increased costs and risks” and will “reduce product offerings to 
avoid subprime mortgage lending[.]”8  The Georgia Preemption Order concludes, “The 
practical result of these laws, therefore, is to obstruct, or for practical purposes, prevent, 
national banks and their subsidiaries from making certain types of real estate loans, which 
causes an overall reduction in credit available to subprime borrowers.”9  For this final 
proposition, the Georgia Preemption Order provides a citation to the OCC’s concurrently 
released working paper on predatory lending issues (the “OCC working paper”).10 
 
 Aside from the dubious legitimacy of relying on a “work in progress”11 as 
evidence to support its otherwise unsupported argument in the Georgia Preemption Order 
(and by proxy, this proposed rulemaking),12 the OCC working paper demonstrates a 
serious misunderstanding of state anti-predatory lending laws and their effect on both 
subprime borrowers and national banks.  We have attached our comments on the OCC 
working paper as Appendix A to this comment and urge the OCC to reconsider its 
proposed rulemaking in light of our analysis. 
 
 The OCC working paper falls short of providing a complete and unbiased analysis 
in four key ways: 
                                                        
5 See infra Section II.A for a fuller description of the appropriate legal standards of preemption. 
6 68 Fed. Reg. at 46120. 
7 68 Fed. Reg. 46264, 46270-71 (Aug 5, 2003). 
8 Id. 
9 Id. (emphasis in the original). 
10 Office of the Comptroller of the Currency, Global Banking and Financial Analysis Dept., OCC Working Paper:  
Economic Issues in Predatory Lending  (Jul. 30, 2003). 
11 The OCC working paper subtitle is “[This paper is a work in progress circulated to stimulate discussion and 
comment.]” 
12 See OMB Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of 
Information Disseminated by Federal Agencies, 67 Fed. Reg. 8452 (Feb. 22, 2002).  See also "Procedures for the 
Implementation of Section 515 Information Quality Act," Office of the Comptroller of the Currency, Pub. L. 106-
554, available at http://www.occ.treas.gov/infoqual.pdf. 
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1. the OCC working paper focuses its analysis on subprime mortgage interest 
rates, missing the primary thrust of state anti-predatory lending laws, which 
has been on excessive fees;  

2. the OCC working paper demonstrates significant bias in its consideration of 
studies on the impact of state anti-predatory lending laws; 

3. the OCC working paper fails to adequately address the involvement of 
national banks in predatory lending; and 

4. the OCC working paper does not present a strong case for the efficiency of 
pricing in the subprime mortgage market. 

Unless and until these critical shortcomings in the OCC working paper are addressed, we 
believe the factual foundation of the proposed rulemaking is unable to support a 
determination that state anti-predatory lending laws significantly interfere with national 
banks’ subprime lending activities or the flow of credit to subprime borrowers. 
 
II.   The proposed rulemaking’s distortion of the conflict preemption standard is a 
significant departure from legal precedent and Congressional intent.   
 
 In Barnett Bank of Marion County v. Nelson, the Supreme Court articulated the 
three ways in which Congressional intent to preempt state law might be found:  (1) 
express preemption; (2) occupation of the field preemption; and (3) conflict preemption.13  
Until this proposal, the OCC has previously conducted its preemption analysis of real 
estate lending powers granted under National Bank Act through the conflict preemption 
perspective.14 However, this proposed revision of the real estate lending regulation, while 
purporting to retain a conflict analysis, has in substance adopted an occupation of the 
field approach by requiring national banks to comply only with those state laws that 
“promote national banks’ ability to conduct business.”15  This characterization of the 
conflicts preemption standard is not founded in precedent and does not support 
Congressional intent regarding the appropriate preemption analysis, the application of 
state consumer protection laws, or the delicate balance among federal and state-chartered 
banking institutions. 
 

1. A balanced analysis of state anti-predatory lending laws under the conflicts 
preemption standard shows that very few provisions, if any, of these laws are 
preempted under the National Bank Act.   

 
The Barnett conflicts preemption analysis asks whether compliance with both 

state and federal law is a “physical impossibility” or whether compliance with a state law 
would “stand as an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress.”16  State anti-predatory lending laws do not make compliance 
with the National Bank Act or with other federal consumer protection laws physically 

                                                        
13 Barnett, 517 U.S. 25, 31 (1996). 
14 See 68 Fed. Reg. at 46125; see also Center for Responsible Lending, Comments Addressing the OCC’s Notice 
Concerning the Issue of Federal Preemption as it Applies to the Georgia Fair Lending Act, Docket No. 03-04, 
March 28, 2003, at 7-8. 
15 68 Fed. Reg. at 46128. 
16 Barnett, 517 U.S. at 31. 
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impossible, but merely provide additional protections to a small segment of subprime 
mortgage loans that tend to be abusive.17 
 
 In addition, these state anti-predatory lending laws do not “stand as an obstacle” 
to accomplishing the “full purposes and objectives” of Congress.  As described in Section 
II.4 below, Congress has recognized the scourge of predatory lending and has left room 
for states to supplement federal protections.  More generally, Congress has explicitly 
singled out state consumer protection laws as valuable tools not normally preempted by 
federal banking law and has expressed concern about the OCC’s overly aggressive 
preemption of these types of laws. 
 

Applying a true conflict analysis would make it clear that, at most, the National 
Bank Act only preempts a narrow range of state consumer protection provisions, where 
such provisions are directly in conflict with and significantly impair activities authorized 
by federal law.18  Therefore, state restrictions on predatory lending practices are 
consistent with, rather than irreconcilable with, the National Bank Act, and thus, are not 
broadly preempted under recognized standards of federal preemption.  Given that state 
anti-predatory lending laws do not reduce the ability to make loans to low-wealth 
borrowers, and that the OCC believes that few national banks directly participate in 
predatory lending, preemption of state consumer protection laws in this vein seems 
unnecessarily aggressive and likely to hurt the very consumers who need protection the 
most.19   The vast majority of national banks exercise the full extent of their authorized 
powers under the National Bank Act without running afoul any state consumer protection 
laws.20  Given the vibrancy of national banks and the subprime market, it is hard to see 
how state anti-predatory lending laws have frustrated or obstructed the purposes of the 
National Bank Act.21   

                                                        
17 In particular, state anti-predatory lending laws target many of the same kinds of loans identified as problematic 
by the report of a joint U.S. Department of Housing and Urban Development-U.S. Department of the Treasury 
Task Force.  See "Curbing Predatory Home Lending" at 21-22 (June 2000) (finding consistent evidence of loan 
flipping, excessive fees, fraud, and lending without regard to the borrower's ability to repay the loan). 
18 The National Bank Act may reasonably be read to preempt certain specific provisions of state anti-predatory 
lending such as restrictions on balloon payments, negative amortization, advance payments from loan proceeds, 
acceleration at the creditor’s discretion, late payment fees, fees for payoff quotes, and post-default interest rate 
hikes.  However, many other important consumer protections in state anti-predatory lending laws, such as 
prohibitions on financing points and fees in high-cost home loans, requirements that refinancing transactions 
benefit consumers, and mandatory pre-high-cost loan counseling if points and fees are to be financed, do not 
significantly interfere with national banks. 
19 The OCC has itself stated that “Based on the dearth of [evidence the national banks are engaged in predatory 
lending practices] – from third parties, [OCC] consumer complaint database, and [OCC] supervisory activities – 
[OCC has] no reason to believe that national banks are engaged in such practices to any discernable degree.”  68 
Fed. Reg. at 46125.  See also “OCC Advisories to National Banks Regarding Predatory and Abusive Lending 
Practices and Notice of Request for Preemption Determination or Order;” OCC Advisory Letter 2003-2, 
“Guidelines for National Banks to Guard Against Predatory and Abusive Lending Practices,” February 21, 2003 at 
1.  
20 While we do not believe national banks are widely-engaged in predatory lending, we believe the OCC 
underestimates the extent and nature of this problem.  See Appendix A, Section III infra for our discussion of the 
degree of national bank involvement in predatory lending. 
21 In fact, we believe these laws will facilitate a more transparent and competitive subprime market, which in all 
likelihood would benefit national banks. 
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At most, such laws require that national banks do not engage in abusive lending – 

a set of practices Congress did not intend to empower national banks to engage in when it 
enacted or subsequently amended the National Bank Act. The OCC’s guidance that 
national banks should not engage in abusive practices is consistent with consumer 
protection laws, supporting the idea that state anti-predatory lending laws do not impose a 
substantial burden on national banks.  In other words, as the OCC has articulated in 
guidance discouraging predatory lending,22 national banks should not be engaged in 
predatory and abusive lending practices in the first place, and as such, these practices are 
not sanctioned under the National Bank Act.23 
 

2. The proposed rulemaking’s suggestion that Section 371 permits a broad 
preemption of state anti-predatory lending laws relies on faulty legal analysis. 

 
Instead of following a disciplined analysis of the conflicts preemption standard, 

the proposed rulemaking improperly redefines conflict analysis, rendering any distinction 
between it and occupation of the field analysis without meaning.  The proposed 
rulemaking describes the state laws safe from preemption as those that “establish the 
legal infrastructure that surrounds and supports the conduct of [the business of banking 
authorized for national banks.]”24  The proposed rule states that, generally, “the types of 
laws that are not preempted are those that promote a national bank’s ability to conduct 
business.”25  Thus, if a state law is seen by the OCC as beneficial to national banks, it 
will not be preempted, whereas any laws that the OCC suppose not to benefit national 
banks will be preempted.  This shift to preempt any law that, in the view of the OCC, 
fails to affirmatively aid national banks ignores a history of legal precedent and reduces 
the role of states to mere instrumentalities of the OCC,26 a result not intended by 
Congress (or permitted under the Constitution). 
 

The OCC justifies its proposed expansion of preemption by arguing that its initial 
interpretation of the 1982 amendments to Section 371(a) was wrong.  Instead of a narrow 
interpretation of preemption, the proposed rulemaking now suggests that it is possible 
                                                        
22 See 68 Fed. Reg. at 46126.  See also OCC Advisory Letter 2002-3, “Avoiding Predatory and Abusive Lending 
Practices in Brokered and Purchased Loans,” Feb. 21, 2003; OCC Advisory Letter 2003-2, “Guidelines for 
National Banks to Guard Against Predatory and Abusive Lending Practices,” Feb. 21, 2003; OCC Advisory Letter 
2002-3, “Guidance on Unfair and Deceptive Acts or Practices,” Mar. 22, 2002; OCC Bulletin 2001-6, “Expanded 
Guidance for Subprime Lending Programs,” Jan. 31 2001; OCC Advisory Letter 2000-11, “Title Loan Programs,” 
Nov. 27, 2000; OCC Advisory Letter 2000-10, “Payday Lending,” Nov. 27, 2000; and OCC Advisory Letter 
2000-7, “Abusive Lending Practices,” Jul. 25, 2000. 
23 For example, state anti-flipping provisions generally provide that lenders should not refinance borrowers into 
covered home loans when these transactions bear no reasonable, tangible net benefit to the borrower considering 
all of the circumstances.  As the OCC has recognized, national banks should not be engaging in the predatory 
practice of flipping loans where the transaction bears no economic benefit to borrowers in the first place.  
Therefore, flipping prohibitions place no limitation upon national banks to exercise their banking or real estate 
lending powers. 
24 68 Fed. Reg. at 46128. 
25 Id.  (emphasis added). 
26 This “instrumentalities” approach is most clearly evident in the proposed rulemaking’s assertions that the 
National Bank Act be construed to preempt application of state laws to state-chartered corporations.   See Section 
III infra. 
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that Congress wanted the OCC to occupy the field of real estate lending.27  To achieve its 
goal of expanding its power, the OCC twists the significance of two legal precedents to 
arrive at its intended conclusion.   

 
First, the OCC claims that by dropping the word “rule” and requiring lenders to 

comply with uniform real estate lending standards adopted by federal banking agencies, 
that the 1991 FDIC Improvement Act further broadened the scope of preemption. As we 
noted in a prior comment letter, the addition of Section 1828(o) to 12 U.S.C. 371(a) does 
not evidence any additional intent to occupy the field of regulation for real estate lending, 
a conclusion supported by the provision’s application to a broad set of regulated financial 
institutions.28   

 
Second, the OCC compares section 371 to 12 U.S.C. 92, drawing on Supreme 

Court precedent under Barnett.  In its analysis, the OCC reaches the impossible 
conclusion that Congress’ explicit direction to broadly preempt state law on insurance 
sales and reserve exclusive regulatory authority for the OCC means that the lack of 
similar direction from Congress with regard to real estate lending should result in an even 
broader scope of preemption and OCC regulatory authority.   

 
In fact, nothing in Barnett could properly be read to support the attempt of the 

OCC to “occupy the field” of real estate lending or broadly preempt state consumer 
protection laws under Section 371(a) of the National Bank Act.  In Barnett, the Supreme 
Court interprets the preemptive scope of a federal statute regarding the ability of banks to 
engage in the sale of insurance, creating a new power for banks in an area that has 
traditionally been regulated by the states.  As the OCC correctly notes, 12 U.S.C. 92 is 
similar to Section 371(a) in that it delegates rulemaking authority over national bank 
insurance sales exclusively to the OCC.  However, the similarity ends there.   

 
The Supreme Court in Barnett relied upon explicit language from Congress 

regarding the scope of OCC authority to conclude that such authority broadly preempted 
conflicting state regulations.  The federal statute in Barnett authorized national banks 
“under such rules and regulations as may be prescribed by the Comptroller of the 
Currency, [to] act as agents for any fire, life, or other insurance company authorized by 
the authorities of the State.”29  This reference to the “authorities of the State” without a 
subsequent grant of regulatory authority to the states led the Barnett court to conclude 

                                                        
27 In this proposed rulemaking, the OCC claims that “After the 1982 amendment, Congress left open the 
possibility that the OCC would occupy the field by regulation” and that “our regulation is more conservative than 
what the statute arguably allows.” 68 Fed. Reg. at 46125. 
28 The amendment was part of an act that did not apply solely to national banks, but rather to a broad array of state 
and federally-regulated financial institutions.  See Center for Responsible Lending, Letter to Office of the 
Comptroller of the Currency, Docket No. 03-04 at 6 (March 28, 2003) (noting that the rulemaking process 
following this change was a joint process between all of the federal banking agencies, including the Board of 
Governors of the Federal Reserve System and the Federal Deposit Insurance Corporation.  The letter stated that 
“surely, in making its changes Congress did not implicitly intend for the “uniform regulations” called for in 12 
U.S.C. § 1828(o) to “occupy the field” of real estate lending for subsidiaries of state member banks of the Federal 
Reserve System.”). 
29 Barnett at 28 (emphasis added).   
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that Congress did not intend to subject the powers granted under the statute to the state 
regulations.30   

 
In Section 371(a), the delegation of authority to the OCC to regulate national bank 

lending activities is not accompanied with similar explicit language authorizing broad 
preemption of state laws that do not conflict directly with banking powers.  Section 371(a) of 
the National Bank Act authorizes national banks to make real estate loans, specifically calling 
for OCC regulation without expressly mentioning state regulation.31  Furthermore, the 
Supreme Court has already rejected the notion that the National Bank Act should be read to 
“occupy the field” simply because it is silent on the question of state law.32   
  

Furthermore, a close look at the Barnett case reveals that the Court in that case 
expressly linked its federal preemption analysis to the “conflict” between the federal 
statute and the state statute,33 undermining any suggestion that silence in the federal 
statute requires the OCC to “occupy the field” without primarily considering whether or 
not there are conflicts between state law and federal law.34  As the Barnett court 

                                                        
30 Such a conclusion is logical in two regards.  First, Congress explicitly recognized the authority of the state and 
limited its role in this context to authorizing the activities of the underlying principal.  Second, Congress did not 
broadly preempt state authority since the substance of the insurance policies offered to consumers was governed 
by the state law directly applicable to the principal insurance companies regulated under the state. 
31 “Any national banking association may make, arrange, purchase or sell loans or extensions of credit secured by 
liens on interests in real estate, subject to section 1828(o) of this title and such restrictions and requirements as the 
Comptroller of the Currency may prescribe by regulation or order.” 12 U.S.C. § 371(a), Authorization to make 
real estate loans; orders, rules, and regulations of Comptroller of the Currency. 
32 It is telling that the “occupy the field” interpretation has been made and rejected before.  In First Nat’l. Bank in 
St. Louis v. State of Missouri, 263 U.S. 640 (1924), the national bank claimed that it was exempt from state law 
restricting its ability to maintain a branch because state laws were not applicable at all to national banks.  The 
Supreme Court rejected this proposition; Justice Vandenvanter dissented and made an argument strikingly similar 
to the one put forth by the OCC in its proposed rulemaking.  See Id. at 666 (J. Vandenvanter, dissenting) (“It is not 
claimed that the laws of the United States contain any provision whereby the privilege asserted by the bank is 
made to depend on the will or legislative policy of the state; nor do they in fact contain any such provision. 
Whether the bank has the privilege which it asserts is therefore in no way dependent on or affected by the state 
law, but turns exclusively on the laws of the United States. If they grant the privilege, expressly or by fair 
implication, no law of the state can abridge it or take it away.”). See also, Beneficial Nat. Bank v. Anderson, 123 
S. Ct. 2058 (2003) (implicitly rejecting an occupation of the field analysis by holding that sections 85 preempts 
conflicting state law only after observing that federal law explicitly proscribes the role of state law in setting the 
maximum interest rate that may be charged by national banks). 
33 See Barnett, 517 U.S. at 31 (“[… ] the Federal Statute authorize[d] national banks to engage in activities that the 
State Statute expressly [forbade]… ‘[and stood] as an obstacle to the accomplishment’ of one of the Federal 
Statute’s purposes.”  (referencing Hines). 
34 In addition, the OCC’s preemption analysis is not assisted by Section 24 (Seventh) of the National Bank Act.  
Section 24 (Seventh) grants national banks the authority to exercise incidental powers necessary to conduct the 
business of banking under their federal charter.  The “incidental powers” clause has not been interpreted as broadly 
occupying the field to exclude state regulation of national banks.  See, e.g., State of Idaho, Dept. of Finance v. 
Security Pacific Bank Idaho, N.A., 800 F. Supp. 922, 924-25 (D. Idaho 1992) (adopting conflict analysis for 12 
U.S.C. 24(Seventh)); accord, Franklin Nat’l. Bank of Franklin Square v. People, 347 U.S. 373 (1954).  While 
Section 24 (Seventh) preempts those state laws that place a substantial burden on the incidental powers of banks, 
see, e.g., Franklin Nat’l. Bank v. New York, 347 U.S. 373 (1954) (preemption of state law that limited use of the 
term “savings” in advertising as impermissible interference with national bank authority to accept deposits), State 
of Idaho v. Security Pacific Bank Idaho, N.A. (D. Idaho 1992) (preemption of state law limiting national bank 
operation on Saturdays), the Supreme Court has clarified that its preemptive scope does not “[… ] deprive States of 
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emphasizes, the fundamental test governing whether a state statute regulating national 
banks is preempted by federal law is whether there is an “irreconcilable conflict” between 
the laws.35   

  
3. The proposed rulemaking would significantly disrupt the delicate balance of the 

dual banking system in contravention of Congress’ long-standing policy of 
“competitive equality.” 

In order to arrive at its intended conclusion, the OCC twists the meaning of 
Congressional action and underlying intent in a way that would render state sovereignty 
meaningless.  This is made most clear when the OCC asserts that Congress intended in 
1864 to replace the state banking system with a national banking system.36  While in 
1864, legislators may have spoken on the floor about the possibility of this outcome, 
Congress has repeatedly prevented its occurrence by placing limits in order to protect 
state banking institutions and consumers.  The OCC’s effort to ignore these limits on 
national banking powers and regulation of national banks, therefore, demonstrates an 
attempt to unilaterally overrule a history of Congressional efforts to limit the preemptive 
effect of national banking law and protect state sovereignty, as well as a body of Supreme 
Court precedent that has protected this careful balance.37 
 

Since the inception of the National Bank Act, Congress has consistently embraced 
the dual banking system and the role of states in regulating banking.  Congress has 
limited preemption of state law, both to preserve the competitiveness of state-chartered 
banks and to preserve protections for consumers.  This understanding of federal law is 
clear even in the OCC’s own interpretation of the preemptive effect of the Garn-St. 
Germain Depository Institutions Act’s amendments to national bank’s real estate lending 
powers immediately after enactment.38  In order to justify broad preemption of state anti-
predatory lending laws, the OCC has to revise its twenty-year history of interpreting its 
authority under Section 371 and ignore decades of  Congressional support for the dual 
banking system. 
 

                                                                                                                                                                     
the power to regulate national banks, where doing so does not significantly interfere with the national bank’s 
exercise of its powers.”  Barnett, 517 U.S. at 34 (emphasis added). 
35 See Barnett at 31. 
36 68 Fed. Reg. at 46120 (“Both proponents and opponents of the new national banking system expected that it 
would replace the existing system of state banks.”). 
37 See First Nat’l. Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252, 261 (1966). 
38 See Center for Responsible Lending, Letter to Office of the Comptroller of the Currency, Docket No. 03-04 at 5-
6 (March 28, 2003) (discussing narrow scope of preemption under 371(a) of the National Bank Act.  The OCC 
stated “Aside from the specific preemption of state law as to the restrictions discussed, the relationship between 
state and federal law in regard to real estate loans as it existed prior to the amendment of 12 U.S.C. 371 is expected 
to remain unchanged.”  The OCC regulation continued, the OCC “is preempting, at this time, only those state laws 
that govern those areas in which federal limitations and restrictions are eliminated.  This is to preclude any conflict 
of state law with Congressional intent … .”  The restrictions eliminated in the final rule specifically included only 
loan-to-value ratios, amortization, maturity requirements, aggregate limits, and certain terms of loans secured by 
leaseholds. 48 Fed. Reg. 40698, 40700-40701.) 
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4. Congress has explicitly protected state consumer protection laws and applied 
federal consumer protection laws uniformly to state and federal financial 
institutions. 

We strongly urge the OCC to reconsider its push to occupy the field and restore 
the balance intended by Congress, preserving consumer protections enacted at the state 
level.  Congress has always been aware of the history of a body of state law protecting 
consumers, and has consistently protected such laws as it expanded federal banking 
powers.  Most recently, in enacting the Riegle-Neal Act, Congress explicitly 
acknowledged the important state interest in the regulation of activities conducted by 
national banks, stating: 
 

States have a strong interest in the activities and operations of 
depository institutions doing business within their jurisdictions, 
regardless of the type of charter an institution holds.  In particular, 
States have a legitimate interest in protecting the rights of their 
consumers, businesses, and communities.  Federal banking 
agencies, through their opinion letters and interpretive rules on 
preemption issues, play an important role in maintaining [this] 
balance of Federal and State law under the dual banking systems.39   

 
The Riegle-Neal Act establishes that when a state statute is not expressly 

preempted by federal law and that statute is not discriminatory against national banks, 
“[t]he laws of the host State regarding community reinvestment, consumer protection, 
fair lending, and establishment of intrastate branches shall apply to any branch in the host 
State of an out-of-State national bank to the same extent as such State laws apply to a 
branch of a bank chartered by that State.”40  The Riegle-Neal Act further specifies that 
“[t]he provisions of any State [law pertaining to community reinvestment, consumer 
protection, fair lending, and establishment of intrastate branches] to which a national 
bank is subject . . . shall be enforced, with respect to such branch, by the Comptroller of 
the Currency.”41 Finally, Congress took the additional step in Riegle-Neal to remind the 
OCC of federally intended boundaries on the scope of preemption, and scold the OCC for 
misinterpreting Congressional intent in favor of preemption.42   
 

If Congress had intended to broadly preempt state consumer protections when it 
enacted the National Bank Act, it certainly would not contradict itself by compelling the 
OCC to enforce laws against national banks that are otherwise irrelevant in their 
application to national banks.43  Indeed, Congress has consistently recognized that 
national banks are obligated under federal law to abide by state consumer protections.44  

                                                        
39 H.R. Conf. Rep. No. 103-651 at 53 (on the 1994 Riegle-Neal Interstate Banking and Branching Efficiency Act). 
40 12 U.S.C. § 36(f)(1)(A) (indicating strong Congressional preference to preserve these types of state laws).   
41 12 U.S.C. § 36(f)(1)(B). 
42 H.R. Conf. Rep. No. 103-651, 140 Cong.Rec. H6625-03, H6638-03 (Aug. 2, 1994). 
43 Section 8 of the Federal Deposit Insurance, 12 U.S.C. 1818, also authorizes the OCC to enforce state laws with 
respect to national banks. 
44 Since Congress, in the Riegle-Neal Act, created an exception to general applicability of state law where federal 
law preempts the application of state law to national banks, it is impossible to understand Congress’ intention as a 
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Accordingly, national banks should be compelled to comply with state consumer 
protections just as they must navigate various other state laws.45 

 
Furthermore, Congress has consistently applied its own consumer protection laws 

to all financial institutions, maintaining a level playing field for state and federal 
institutions.  In addition to the National Bank Act and the Riegle-Neal Act, other federal 
laws such as the Home Ownership and Equity Protection Act (HOEPA)46 and the Real 
Estate Settlement Procedures Act (RESPA)47 all anticipate the application of state law to 
national banks’ real estate finance activities.  In fact, HOEPA and RESPA have allowed 
for states to enact comparable or stronger state legislation while avoiding preemption 
under the federal statutes.48  Additionally, the Fair Housing Act,49 the Equal Credit 
Opportunity Act,50 and the Federal Trade Commission Act,51 all regulate the real estate 
finance market without broadly preempting comparable state regulations. 
 
III.   Aside from its misguided interpretation of Section 371, the OCC proposed 
rulemaking substantially overreaches in its assertion of preemption of state laws as 
they apply to state-chartered corporations. 
 

The OCC proposed rulemaking further undermines the balance of state and 
federal sovereignty by expanding the preemptive effect of the National Bank Act relating 
to state consumer protection laws to operating subsidiaries of national banks.  Unlike 
their parent institutions, subsidiaries of national banks are not incorporated under a 
federal charter.52  Instead, these entities are incorporated under state law.  Just as the 
federal government regulates federally-chartered institutions, so should states regulate 
state-chartered institutions.  It is hard to see how a state’s regulation of a national bank’s 
operating subsidiary somehow interferes with the parent institution’s exercise of its 
banking powers granted by federal charter.53  It is indeed an odd conclusion to say that a 

                                                                                                                                                                     
move to preempt all such laws. See also National R.R. Passenger Corp. v. Miller, 358 F.Supp. 1321 (Kan. 1973) 
(determining that a national bank is subject to the laws of the state in which it is located if such laws do not 
interfere with the purpose of the bank’s creation, impair or destroy its efficiency as a federal agency, conflict with 
paramount federal legislation, or discriminate against the national bank). 
45 In Bank of America v. City and County of San Francisco,  309 F.3d 551, 559 (Cal. 2002), the court noted 
that states may also regulate national banks in the areas of “contracts, debt collection, acquisition and 
transfer of property, and taxation, zoning, criminal, and tort law.”  
46 Pub. L. No. 108-68, 108 Stat. 2190 (1994). 
47 12 U.S.C.A. § 2601 et. seq. (as amended). 
48 See 15 U.S.C. § 1610(b), 12 U.S.C. § 2616. 
49 42 U.S.C.A. § 3601 et. seq. (as amended). 
50 15 U.S.C.A. § 1691 et. seq. (as amended). 
51 15 U.S.C.A. § 41 et. seq. (as amended). 
52 Although OCC suggest that commenters have claimed that “operating subsidiaries are, in essence, incorporated 
departments or divisions of the bank” it should be recognized that they are, in fact, distinct legal entities.  66 Fed. 
Reg. 34784, 34788. 
53 In Bank of America v. LIMA, 103 F.Supp. 916, 917 (D.Mass. 1952), the District Court addressed the limits of 
the national banks’ charter, stating although “[n]ational banks are brought into existence under federal legislation . 
. . [they] are subject to the laws of a state, unless such laws interfere with the purposes of their creation, tend to 
impair or destroy their efficiency as federal agencies, or conflict with the paramount law of the United States.”  If 
the court recognizes that state laws should apply to national banks, which are brought into existence under federal 
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state may not regulate the activities of an entity that the state itself created under its own 
sovereign authority.  Thus, the proposed rulemaking’s application of the preemption 
ruling to operating subsidiaries would erode fundamental state policing powers.    

 
The proposed rulemaking confuses federal authorization to conduct business 

through state-chartered corporations with federal authority to remove these state-created 
entities from the control of the states that created them.  Congress enabled national banks 
to utilize state-chartered corporations as a means to further the business of banking, while 
limiting the use of these operating subsidiaries to the activities permitted by the National 
Bank Act.  Congress intended to prevent national banks from using its operating 
subsidiaries to avoid the conditions placed on national banks by its federal charter.  This 
proposed rulemaking improperly flips this intention to mean that Congress wanted to 
remove these state-chartered entities from state regulation.   

 
The proposed rulemaking’s support for this proposition rests primarily with its 

faulty interpretation of the Gramm-Leach-Bliley Act (GLBA).  Section 24a of GLBA 
creates certain statutory obligations on “financial subsidiaries.”  Section 24a defines 
“financial subsidiaries” to exclude national bank operating subsidiaries,54 and in doing so, 
exempts these operating subsidiaries from these provisions.  The OCC reads this statute 
to authorize operating subsidiaries to conduct the same activities as banks and to do so 
without application of state laws.  This interpretation is not based in Congressional intent; 
in fact, Congress specifically directed the OCC to revise its regulation regarding 
operating subsidiaries to limit the powers of these subsidiaries.55  
 

Finally, as a policy matter, we believe such an overbroad cast of federal 
preemption will exponentially increase the likelihood that operating subsidiaries of 
national banks will exploit their parents’ national charter to circumvent meaningful state 
consumer protections, engaging in unsafe, unsound, and unscrupulous lending practices.  
We expect some national banks will change their subprime lending affiliates into 
operating subsidiaries, which will greatly increase the percentage of nation’s subprime 
lending under the responsibility of the OCC’s oversight.  This reorganization will only 
increase the amount of predatory lending conducted by OCC-regulated institutions. 
 
IV.  OCC proposals to address predatory lending are inadequate substitutes for state 
predatory lending laws. 
 

In addition to withdrawing the portion of the proposed rule preempting the 
application of state law to national banks and, especially, their operating subsidiaries, 
CRL urges the OCC to withdraw the specific amendment proposed to parts 34.3(b) and to 
propose a new set of comprehensive minimum substantive standards to guard against 
predatory home lending in national banks.  The current proposed amendment is a wholly 
                                                                                                                                                                     
legislation, operating subsidiaries, which are not brought into existence under federal legislation, are subject to 
state regulation to a greater dregree.  
54 12 U.S.C. § 24a(g)(3) (a financial subsidiary does not include a subsidiary that “engages solely in activities that 
national banks are permitted to engage in directly and are conducted subject to the same terms and conditions that 
govern the conduct of such activities by national banks.”). 
55 See H.R. Rep. No. 106-434 (1999), reprinted in 1999 U.S.C.C.A.N. 245, 255. 
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inadequate attempt to prohibit national banks from engaging in the types of predatory 
lending that have entered the marketplace despite the presence of federal high-cost loan 
protections and general rules applicable to unfair and deceptive practices.56 
 

The OCC’s proposal to preempt comprehensive state anti-predatory home lending 
laws and substitute only a single provision regarding lending without regard to a 
borrower’s ability to repay the loan (“equity-based lending”) effectively strips 
homeowners of important protections.  In our previous comment letter regarding the then 
proposed preemption of the Georgia Fair Lending Act, we urged the OCC to narrowly 
preempt that state’s law and to replace any state standards preempted with parallel 
protections under the OCC’s regulations.57  If they are to prove effective, such 
protections must not rely purely on the limited ability of OCC personnel to police every 
marketplace, but must spell out clear standards to which national banks should be held 
accountable in all respects, including in courts of law.58 
 

Rather than take this appropriate step to ensure that national banks remain held to 
the same high standards that apply to state-chartered lenders, the OCC has chosen a 
course designed to remove all state-based consumer protection standards from national 
banks and their state-chartered operating subsidiaries without offering a commensurate 
package of federal protections.  By putting forward such an inadequate proposal of 
consumer protections, the OCC has rendered hollow its pledge to vigorously pursue and 
halt unfair and deceptive acts by national banks.59  Indeed, it is difficult to have much 
faith in a set of “uniform” and “high” standards that the OCC cannot or will not place 
into rule form.60 
 

For example, in its recent guidance on unfair and deceptive practices, the OCC 
notified lenders that a practice would be found to be unfair if it (1) caused substantial 
consumer injury; (2) the injury was not outweighed by benefits to the consumer or 
competition; and (3) the injury caused by the practice is one that consumers could not 
have reasonably avoided.61  However, when preempting state laws governing specific 
unfair practices, such as loan flipping, the OCC declines to even consider promulgating 
                                                        
56 E.g., 12 C.F.R. § 226.32 and 12 C.F.R. § 227 have proven inadequate to the task of preventing equity-stripping 
through high-fees, including prepayment penalties, and abusive lenders’ use of boilerplate pre-dispute binding 
mandatory arbitration provisions to evade consumer protection law. 
57 Center for Responsible Lending comment letter on OCC Docket No. 03-04, at 18-19 (March 28, 2003). 
Contrary to the assertion in OCC documents accompanying the proposed rulemaking that “…  national 
banks' real estate lending is highly regulated under federal standards … .”, see “Notice of Proposed Rule 
Making Regarding 12 CFR Parts 7 and 34 Bank Activities and Operations: Real Estate Lending Activities 
Questions and Answers” at 2 (July 31, 2003), the OCC has no corresponding regulations in place to replace 
those state laws proposed to be preempted. 
58 While the claim of 1,800 examiners, who doubtless have duties other than policing the market for predatory 
loans, may sound impressive in a press release, see “Notice of Proposed Rule Making Regarding 12 C.F.R. Parts 7 
and 34 Bank Activities and Operations: Real Estate Lending Activities Questions and Answers” at 2 (July 31, 
2003), such personnel clearly are inadequate to the task of reviewing the almost five million home loans –  or 
2,700 loans per examiner -- reported under the Home Mortgage Disclosure Act to the OCC in 2002. 
59 See, e.g., OCC Advisory Letter 2002-3.  
60 See, e.g., 68 Fed. Reg. at 46127 (making such claims without providing any specific rule detailing how such 
standards will mirror preempted state law). 
61 See, e.g., OCC Advisory Letter 2002-3. 



 14 

such standards in its rule.  The implication flowing from such inaction is that the OCC is 
unprepared or unwilling to hold national banks to high standards of conduct.  While CRL 
is cognizant that the OCC opines that “equity stripping” and “loan flipping” can be found 
to be unfair practices under the FTC Act, 62 we believe that examiners will be unable to 
make such findings and regulated institutions will be unable to steer clear of such 
practices without specific rule-based guidance from the OCC that sets forth substantive 
standards. 
 
 In addition, we believe even aggressive enforcement actions will not provide the 
level of restitution to borrowers needed to discourage involvement in abusive lending.  
As the OCC has noted, it has received very few complaints from consumers on its 
hotline.  Instead of seeing this as evidence that national banks are not engaged in 
predatory lending,63 we would encourage the OCC to consider the possibility that 
borrowers are unaware that such a consumer complaint system exists.  In addition, the 
level of borrower restitution available through the OCC is unclear, and it is also uncertain 
that borrowers can have faith that the OCC will zealously advocate on their behalf in 
safeguarding their homes from foreclosures.   Until homeowners are able to receive the 
same level of restitution as available in courts of law, the OCC should not override state 
law mechanisms that provide the opportunity for meaningful restitution to borrowers. 
 
Conclusion 
 
 National banks and the OCC should be the leaders in the fight against predatory 
lending.  We believe the vast majority of national banks are responsible lenders and that they 
abhor predatory lending, both for creating a negative perception of financial institutions and as 
an illegitimate and anti-competitive banking practice.  The OCC’s advisory guidance 
demonstrates an important commitment to deterring predatory lending among national banks, 
one that would be dramatically improved by implementing it in regulation form.  Even alone, 
the advisory guidance can provide assistance to banks and banking regulators interested in 
reducing predatory lending.   
 
 Unfortunately, the practical effect of the proposed rulemaking as a whole will be to 
increase predatory lending, not reduce it.  The few bad apples among national banks will be 
able to ignore state consumer protection laws with impunity and borrowers will have no 
effective remedy to keep them from losing their homes to foreclosure.  It is unlikely that the 
often-vague and fact-specific guidance provided by the OCC will substantially deter predatory 
lending without a dramatic increase in enforcement.  The failure to incorporate the OCC’s 
advisory guidance into regulation makes it even less likely that banks will abide by its 
ameliorative standards.  Despite the OCC’s best intentions, banks can and do engage in 
predatory lending.64  Removing state law tools to reduce that type of lending will not help 
prevent it. 

                                                        
62 See 68 Fed. Reg. at 46124. 
63 See 68 Fed. Reg. at 46125.  The involvement of national banks in predatory lending is discussed in Appendix A, 
Section III, infra. 
64 See Appendix A, Section III, infra, for a discussion of evidence of national bank involvement in predatory 
lending. 
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 The OCC’s strong rhetoric and biased research against the effectiveness of state laws 
has also undermined efforts to pass, maintain, and enforce strong state law protections against 
non-depository finance companies, the lenders the Comptroller has blamed for the predatory 
lending he acknowledges exists.  When the OCC places it reputation in support of bad science, 
it does a disservice to itself and to borrowers.  State anti-predatory lending laws are recent; 
however, the best evidence demonstrates they are successful in reducing abusive lending 
without drying up access to subprime mortgage credit.65 
 

Thank you again for giving us the opportunity to comment on this important 
issue.  We hope the OCC will continue to lead national banks away from the dangers of 
predatory lending – both for the safety and soundness of national banks and for benefit of 
American homeowners who face the loss of their most important asset. 
 
Sincerely, 
 
Martin D. Eakes 
CEO, Center for Responsible Lending 
 
Mark Pearce 
Assistant Director, Center for Responsible Lending 

                                                        
65 See Appendix A, Sections I and II, infra, for a discussion of research on the effectiveness of state predatory 
lending laws. 


