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Introduction

We would like to thank the Consumer Financial Rrtoive Bureau (the Bureau) for

making high-cost overdraft programs a priority. #e pleased that the Bureau has issued
this Request for Information (RFI) as it seeksst@arh more about consumers’ experiences
and the consequences of overdraft practices.

We especially appreciate the Bureau's recogniticseweral aspects of overdraft programs
that have long caused us deep concern, particutzly capacity to inflict serious
economic harm, especially on financial institutiamsst vulnerable customefs.

Fifteen years ago, overdraft programs were low-oo$tee courtesy services, transfers
from a consumers’ other accounts, or low-cost loferedit. Since then, they have
evolved into a high-cost credit product that stmponey from consumers’ accounts, and
drives consumers into debt. They make bank aceaungafe for vulnerable consumers
and lead to account closures, pushing familieobttie banking system.

High-cost overdraft loan programs charge borrowerto $38 per overdraft transaction,
regardless of the amount overdrawn, and regardfesiether the customer has the ability
to avoid overdrafting. In fact, where debit andMTransactions are involved, the typical
customer would prefer to stop the transaction atast rather than incur an overdraft fee,
but many banks instead encourage these unnecesshunwanted overdrafts.

Banks have also purposefully caused consumerseia@aft by “reordering” the posting
order of daily transactions in order to create tiggdbalances that increase overdraft fees.
Most recently, some banks have stopped emplotisgieceptive practice, in part in

1 73 Fed. Reg. 12031 (Feb. 28, 2012). We arepiéstsed that the Bureau is launching a study udsig
from the largest banks. We have long urged thdgartial regulators to monitor overdraft prograntsely,
including by rigorously collecting and analyzingalaSege.g, Comments to the Office of the Comptroller
of the Currency (OCC) on its Proposed Guidance epdsit-Related Consumer Credit Products, by the
Center for Responsible Lending, Consumer Federafidimerica, and National Consumer Law Center, on
behalf of its low-income clients, (Aug. 8, 2011pfkinafter 2011 OCC Commentajailable at
http://www.responsiblelending.org/overdraft-loarigy-legislation/regulators/OCC-Comments-Payday-
and-Overdraft-Guidance-Aug-8-2011 Final.pdifi particular, we have asked regulators to coliata
showing the number of fees paid by customers withrdrafts; the demographics of overdrafters;
information about whether customers with overdraftsild likely qualify for a lower cost product; the
portion of overdraft fees triggered by debit caahsactions; and the cost to the institution ofecimg
overdrafts.ld. We were pleased that the FDIC collected muclhisfdata several years ago for the
illuminating study it published in 2008. Federadsit Insurance Corporatiostudy of Bank Overdraft
Programs(Nov. 2008) [hereinafter FDIC Overdraft Study, 8D0It appears the Bureau is committed to
learning the answers to these questions in todagiketplace.

2 Richard Cordray, Director, Consumer Financialt€stion Bureau, Prepared Remarks, CFPB Roundtable
on Overdraft Practices, New York, New York (Feb, 2@12) [hereinafter Director Cordray Remarks, Feb.
2012],available athttp://www.consumerfinance.gov/speeches/prepanadries-by-richard-cordray-at-the-
cfpb-roundtable-on-overdraft-practices/




response to a series of court cases addressirgattaon reordering, but other banks still
engage in the practice.

When a customer does overdraft and incur a chtrgdhank guarantees itself repayment
by taking the overdraft amount plus its fees imratzly from the customer’s next deposit
in one balloon repayment. This automatic immedis¢goff” against the deposit account
severely limits the consumer’s ability to make aaseed decision about the order in
which to cover his or her debts and other, ofteeesal, expenses, such as food or
prescription medicines. Thus, financial institngcharm other lenders and businesses by
putting themselves first in line to pay off highstdoans and leaving their customers
financially worse off.

Effective reform of today’s overdraft practices maddress several key harmful features
of the product. Reform cannot be limited to impnavdisclosures or attacking deceptive
marketing. With overdraft fees as high as they baeks have too great an incentive to
ensure that customers continue to incur overdea®.f This incentive will prove stronger
than the best disclosures if not coupled with sariste protections.

Our key recommendations are as follows:
» Do not substitute “opting in” for substantive refus.

* Prohibit overdraft fees on one-time debit card Al transactions, which can
easily be declined at no cost. Ending fees trigdidry debit and ATM transactions
would limit a significant number of excessive fedsis clearly feasible for banks
to make this change. Citibank has never chargel 'es, and HSBC has stopped
charging them. Bank of America, the largest desitl issuer, stopped overdraft
fees at the point-of-sale in 2010. The Bureau khlewel the playing field, or
banks that have stopped charging abusive overfgedton these transactions will
struggle to compete with banks that have not.

* Require that after six fee-based overdraft loares 112-month period, including
“sustained” or “continuous” overdraft fees, thatustomer be provided affordable
installment loans of at least 90 days to pay affréimaining balance, and that no
further fee-based overdraft loans be provided. Bawyk payday loans should be
included in the count of six loans. Such repeategtdrafts indicate the borrower's
inability to repay, and continued fee-based ovdtavauld be acting as an
exorbitantly priced credit product that is not aygprate for anyone.

« Stop manipulation of posting order to increase.fdesquire that banks minimize
fees through posting order whenever feasible atabksh a specific posting order
that serves as a safe harbor. Prohibit postimga@tions in order from highest to
lowest. The FDIC recently made clear that highet@-posting is inappropriate;
the Bureau should do the same.



In addition, the CFPB should:

* Require that overdraft fees be reasonable and propal to the amount of the
underlying transaction and to the cost to the lErdovering the overdratft,
consistent with the FDIC’s overdraft guidance amés governing penalty fees on
credit cards.

* Require that the cost of overdraft loans and feedisclosed as an annual
percentage rate.

» If overdraft loans continue to be permitted oniteards, which we oppose, the
cards should be treated as credit credits andgisatdy the credit card provisions
of TILA, including the fee-harvester provisions.

* Require that overdraft loans and fees not be repamligh automatic setoff against
the customer’s deposits (and especially when thosexempt funds), consistent
with the prohibition on wage assignments in thediZri@ractices Rule; Treasury’s
interim final rule regarding delivery of Social Seity benefits to prepaid debit
cards; and the prohibition against setoff alregalyliaable to credit cards under the
Truth in Lending Act.

» Evaluate overdraft programs in light of the lettad the spirit of federal and state
consumer protection laws, which aim to protect@ogrs from many of the
abusive features characteristic of high-cost owdtdiman programs.

l. Background

A. Regulatory inaction allowed overdraft programs to norph from an ad-hoc
courtesy into routine, extremely high-cost credit.

Automated high-cost overdraft programs were noagbwidespread. What began as an
ad-hoc occasional courtesy that banks and crediharmprovided to their customers grew
to a $10.3 billion “service” in 2004 and more tt@goubled to $23.7 billion by 2008 This
growth was spurred in the late 1990s and early 209theavy marketing of automated
overdraft programs by consultants promising dracrfa increases to banksSome

® Leslie Parrish, Center for Responsible Lendibgerdraft Explosion: Bank fees for overdrafts irase
35% in two year$ (Oct. 6, 2009) [hereinaft@verdraft Explosiof available at
http://www.responsiblelending.org/overdraft-loapskarch-analysis/crl-overdraft-explosion.pdf.

“Seee.g, Impact Financial Services,
https://impactfinancial.com/portal/AboutlFS/From§identsDesk/tabid/66/Default.aspx (last visitedy Jyl
2008 and Mar. 23, 2012) (“Virtually all of our diits have increased the NSF fee income from 50-1&0%
more”); Moebs $ervices, Inc., http://www.moebs.cDefault.aspx?tabid=102 (last visited July 9, 2008 a
Mar. 23, 2012) (“overall fee income is increasedb9 percent”). Both examples on file with CR&ee

also Consumer Federation of America and National CoresuLaw CenterBounce Protection: How Banks
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consultants offer the software at no upfront coghe institution; they simply charge the
financial institution a percentage of the increaesdrevenue generated by the software.

This growth was also spurred by federal bankinglieggrs, whose inaction, or lack of
meaningful action, allowed overdraft abuses toipeasid to grow. The Office of the
Comptroller of the Currency (OCC) first recognizsVeral overdraft practices as
problematic as early as 2001, when a bank thaD€ supervised asked it for a “comfort
letter,” or explicit approval, for the high-costerdraft program it wanted to implement.
Rather than providing this approval, the OCC aléitad a number of compliance concerns
about the program, noting “the complete lack ofstoner safeguards,” including the lack
of limits on the numbers of fees charged per mathid similarities between overdraft fees
and other “high interest rate credit”; and the latlkfforts by banks to identify customers
with excessive overdrafts and meet those customersis in a more economical way.

Despite the articulation of these concerns, fedegilators failed to act on overdraft
practices until 2005, when they issued a joint gni’ Rather than explicitly prohibit or
even effectively discourage the troubling practites the OCC had identified in 2001, the
regulators issued recommendations that financgitutions engage in “best practices.”
These included limiting overdraft coverage to ctseglone (i.e., excluding debit card and
other transaction types); establishing daily linsitsfees; monitoring excessive usage; and
obtaining affirmative consent to overdraft coverfige

The guidance also cautioned banks against potempiakions under the Equal Credit
Opportunity Act (ECOA), noting that “steering ordating consumers . . . for [higher
cost] overdraft protection programs while offeriiper consumers overdraft lines of
credit or other more favorable credit productswill raise concerns under the ECOA.”

Turn Rubber Into Gold By Enticing Consumers to 8/Bad Checkslan. 27, 2003gvailable at
http://www.nclc.org/images/pdf/overdraft _loans/boeprotection-appendix-2003.pdf

®Impact Financial Services’ website states “Sincede't charge up-front or implementation costs @nd
fee is a percentage of the increased NSF incomegoufrom the service, you have no financial fisk!
Impact Financial Services,
https://impactfinancial.com/portal/WhatislOP/HowHregramWorks/tabid/65/Default.aspx (last visitety Ju
7, 2008 and Mar. 22, 2012) (on file with CRL).

® Office of the Comptroller of the Currency, Integfive Letter # 914 (Aug. 3, 200Byailable at
http://www.occ.gov/static/interpretations-and-préeets/sep01/int914.pdfThe OCC raised compliance
issues with respect to the Truth in Lending Acg Tmuth in Savings Act, the Electronic Fund Tran#fet,
ECOA, and Regulation O (extensions of credit tokoasiders).

" OCC, FRB, FDIC, and National Credit Union Admindtiton, Joint Guidance on Overdraft Protection
Programs, 70 Fed. Reg. 9127 (Feb. 24, 2005) [heftein2005 Joint Guidancejyailable at
http://www.occ.gov/news-issuances/federal-regigtdr9127.pdf

81d. at 9132.

°Id. at 9131.



Regulators generally did not enforce the guidameetmnks widely ignored . For
example, before Regulation E required it in 20GhKs almost never sought affirmative
consent to overdraft coverage (and rarely even raagi@ight to opt out of coverage
known to consumers), and most large banks adojuted of the best practices
recommended in the joint guidance. Instead, oaffrdbuses continued to flourish, with
bank revenues from overdraft fees increasing dte&di

Also in 2005, despite having taken the positiort theerdrafts are “credit:? the Federal
Reserve Board (the FRB) chose, over strong objesfimm consumer organizatioh'so
regulate high-cost overdraft programs under thehTiruSavings Act’s Regulation DD
instead of the Truth in Lending Act’s Regulatiort*ZThis decision had several harmful
implications, including that the cost of overddatins and fees were not required to be
measured in annual percentage rate (APR) terntsedg typically is. This made it
difficult-to-impossible for consumers to compare ttost of overdraft loans to lower-cost
credit options, like lines of credit or credit cay@nd enabled financial institutions to more
easily perpetuate the myth that overdrafts areuatesy service.

In November 2009, the FRB required that instituiobtain customers’ “opt-in” before
charging overdraft fees on one-time debit card lpases and ATM transactiofts But the
rule failed to address the fundamental substaptisblems with bank overdraft programs,
including the disproportionately high fees, andrenipulation of processing order to
increase the size and frequency of fees. Thesealmostinued even after the FRB'’s rule.
In addition, banks often pressured or misled comsano sign opt-in forms.

Although the opt-in rule did not provide sufficigmotections to consumers, it did trigger a
shift in the marketplace. The largest issuer ditdeards, Bank of America, stopped

¥ The OCC’s Consumer Compliance Handbook used Bxisiners in their evaluation of banks, per
review in 2010 and 2011, made no mention of these fractices; in fact, it didn’t mention overdraft
programs at allSeeOCC Consumer Compliance Handboakailable at
http://www.occ.treas.gov/handbook/compliance.htime DCC did issue one enforcement action against one
small bank five years later. OCC Consent Ordeh@nMatter of Woodforest National Bank, The
Woodlands, TX, AA-EC-10-93, #2010-202, October®1@, available athttp://www.occ.treas.gov/news-
issuances/news-releases/2010/nr-occ-2010-122aQd€ took action after the OTS cited the federaftth
section of that bank for egregious overdraft pradiat WalMart stores.

™ Eric Halperin and Peter Smith, Center for ResgniadiendingOut of Balance® (July 11, 2007).
12.5ee2005 Joint Guidanceupranote 7, at 9129 (“When overdrafts are paid, crisdixtended.”).

13 Seee.g, Comments to the Board of Governors of the FedReakrve System on Proposed Interagency
Guidance on Overdraft Programs, Center for Resptinkending, (Aug. 6, 2004) [hereinafter CRL’s 2004
FRB Comments].

1470 Fed. Reg. 29582 (May 24, 2005).

®Reg. E., 12 C.F.R. § 205.17(b).



charging debit card point-of-sale overdraft fe¢egather'® joining Citi, which never has.
HSBC has now stopped charging overdraft fees oit defal point-of-sale and ATM
transactiond’ But banks that have taken the high road thuarateft vulnerable to
pressure from investors to backslide as they attéongompete with banks that have not.

Regulators have also contributed to the unequalmidield. Recognizing the need for
more substantial action on overdraft abuses, th€FiDalized guidance in November
2010, urging banks to curb excessive overdraftfadentifying more than six fees in a
12-month period as “excessivé&2and telling banks to stop posting transactionsriter
from highest to lowest

In contrast to the FDIC, while the OCC also progbgeidance in June 2011, the guidance
asserts general principles for responsible lendutgloes not set forth clear guidelines
about what is appropriate. Thus, the OCC’s guidanay result in little change to the
overdraft landscape at &l. As discussed further below, the guidance, iflfaeal, may

also inadvertently legitimize high-to-low postingler. We have urged the OCC to
withdraw its proposed guidance.

In this landscape, banks are currently engagedfaridg practices, either voluntarily or
because they are subject to differing guidelingsd all financial institutions continue to
have strong incentives to engage in a race todtlterb—even as that “bottom” differs
based on the financial institution’s prudentialutagor.

B. Overdraft programs cause serious financial harm andirive customers out
of the banking system.[RFI Questions 11, 12]

High-cost overdraft loans are structured in a wiealy to lead to repeat overdrafts by
those least able to afford them. They are replgte predatory loan characteristics,
including: short-term balloon repayment; high céetk of appropriate underwriting that
assesses the customer’s ability to repay the lodout taking out another loan shortly
thereafter; and the bank’s repaying itself befdretaer debts or expenses, directly from

BAndrew Martin,Bank of America to End Debit Overdraft FeBlew York Times, March 9, 201@yailable
at http://www.nytimes.com/2010/03/10/your-money/creatid-debit-cards/10overdraft.html

7 Consumer Federation of America, Survey of OCC Bamkrdraft Loan Fees and Terms (July 2011)
(attached as Appendix B to 2011 OCC Commesupranote 1).

18 Federal Deposit Insurance Corporation, Supervigarglance for Overdraft Protection Programs and
Consumer Protection, FIL-81-2010 (Nov. 24, 201@rfinafter FDIC 2010 Guidance on Overdraft
Programs].

19 Federal Deposit Insurance Corporation, Overdraginfent Program Supervisory Guidance, Frequently
Asked Questiongittp://www.fdic.gov/news/conferences/overdraft/FAGX (last visited June 29, 2012).

2 Office of the Comptroller of the Currency, Propp$&uidance on Deposit-Related
Consumer Credit Products, 76 Fed. Reg. 33409 @upel1) [hereinafter OCC Proposed Guidance],
available at http://www.gpo.gov/fdsys/pkg/FR-2011-06-08/pdf/2614093. pdf
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the customer’s next deposit of wages or exemptré&dbenefits, such as Social Security or
SSI payments, or military or veteran’s pay or bésef

As the real-life case study below demonstrategpous's struggling financially are

unlikely to be able to both repay an overdraft laad the associated high fees in one lump
sumand continue to meet ongoing expenses; as a resuititpayday loans, consumers
must borrow again before the end of the next pajecyOver time, the repeated fees strip
away consumers’ cash assets, leaving them findyevarse off than when they first
overdrafted. Further, in cases involving debiAdM transactions, the customer could
have avoided the costs of overdrafting simply l&y/lthnk stopping the transaction at no
cost—clearly the preference of many account holders

Overdraft and bounced check fees are the leadumgpoaf involuntary bank account
closures, and a significant cause of voluntary antolosures. Thus, overdraft loan
practices drive vulnerable consumers out of th&ipgrsystem, leading to greater
numbers of unbanked househotlsEormer FDIC Chair Sheila Bair has noted
that“[rlepeat use of fee-based overdraft protattioesn’t make sense for anyon&.”

The FDIC’s recent overdraft guidance acknowleddped tepeat overdraft fees can result
in “[s]erious financial harm” for “customers withlaw or fixed income.** The Bureau’s
RFI notes that the FDIC’s 2008 survey (based or62a) found that 84 % of overdraft
fees were borne by only 9 % of account holderd) iime account holders paying over
$1,600 per yea® The FDIC study also found that consumers livintpwer-income
areas bear the brunt of these f&es.

L The FDIC’s 2009 survey found that one-third ofyiwesly banked households no longer had an account
because they felt the cost was too high, includagmum balance requirements, overdraft fees, ahero
service charges. FDIGlational Survey of Unbanked and Underbanked Houdsf2® (Dec. 2009),
available at http://www.fdic.gov/householdsurvey/full_report.pdh survey in the Detroit area found that
among those surveyed who formerly had a bank a¢c@Qrpercent chose to close the account themselves
citing moving, worrying about bouncing checks, axdessive fees as their reasons for closing theuatc
The remaining formerly banked, 30 percent, repattiati their bank closed their account; the prinragson
was bounced checks and overdraffeeMichael S. BarrFinancial Services, Savings and Borrowing Among
Low- and Moderate-Income Households: Evidence fimrDetroit Area Household Financial Services
Surveyl?2, (Mar. 30, 2008)kvailable athttp://papers.ssrn.com/sol3/papers.cfim?abstract 1211 95## See
also Dennis Campbell, Asis Martinez Jerez, and PetéariayBouncing Out of the Banking System: An
Empirical Analysis of Involuntary Bank Account Qleess6, (June 6, 2008pvailable at
http://www.bostonfed.org/economic/cprc/conferen2@88/payment-
choice/papers/campbell_jerez_tufano.ddbting that virtually all involuntary bank acadiclosures, when
the financial institution closes a consumer’s aatpaccur because the customer overdrew the aceount
excessive humber of times).

2 sandra BlockBank overdraft fees: Now it's up to the customexdoept USA Today (June 25, 2010),
available athttp://www.usatoday.com/money/industries/bankin@@06-25-overdraft18 CV_N.htm

% FDIC 2010 Guidance on Overdraft Programspranote 18, at 1.

2477 Fed. Reg. 12031 (citing FDIC Overdraft Study0@,supranote 1, at 76 and at iv). Note that this
study included only FDIC-supervised banks, whosgagye overdraft fees at the time were $RI7 at v.
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Two CRL surveys, in 2006 and 2008, found that 7@f%verdraft fees were shouldered
by only 16 % of respondents who overdrafted, anderaccount holders were more likely
to be lower income, non-white, single, and renteénen compared to the general
populatci);)en. Respondents reporting the most ovéirar@dents were those earning below
$50,000"

Communities of color, seniors, young adults, anlitany families are also hit hard by
overdraft fees:

» Communities of color. Multiple surveys have fouhdt communities of color bear
a disproportionate share of high-cost overdrfemd civil rights groups have
expressed concern about the impact these feesonas@mmunities they
represent®

Consumers overall paid an average $34 fee atithat SeeEric Halperin, Lisa James, and Peter Smith,
Center for Responsible Lendirebit Card Danger: Banks offer little warning afelv choices as

customers pay a high price for debit card overdr&{Jan. 25, 2007) [hereinafteebit Card Dange},

available athttp://www.responsiblelending.org/overdraft-loaps&arch-analysis/Debit-Card-Danger-
report.pdf This $34 average is influenced heavily by thesfeharged at the largest banks, whose fees have
averaged $34-$35 for several years. As a rebat-DIC’s study may have understated the amount tha
many bank customers pay annually in overdraft fees.

% EDIC Overdraft Study, 2008upranote 1, at v.

%6 eslie Parrish, Center for Responsible Lendibgnsumers Want Informed Choice on Overdraft Fees an
Banking OptiongAp. 16, 2008) [hereinafter CRL Research Brief, @0@vailable at
http://www.responsiblelending.org/overdraft-loarskarch-analysis/final-caravan-survey-4-16-08.pdf

2T CFA’s 2004 survey found that 45 percent of Afrigemericans had experienced overdrafts, compared
with only 28 percent of consumers overall. ConsuResleration of America@)verdrawn: Consumers Face
Hidden Overdraft Charges from Nation’s Largest Bab& (June 9, 2005gvailable at
http://www.consumerfed.org/pdfs/CFAOverdraftStudyd2005. pdf

In 2006, a CRL survey found that only 16 percenpedple who overdraft pay 71 percent of all ovetdra
fees, and those individuals are more likely thangeneral population to be lower income and nortevhi
Lisa James and Peter Smith, Center for Responsiniding,OverdraftLoans: Survey Finds Growing
Problem for Consumers

(Ap. 24, 2006)available at http://www.responsiblelending.org/overdraft-loaps&arch-analysis/ip013-
Overdraft_Survey-0406.pdf CFA conducted another survey in July 2009, ifigdhat African Americans
were twice as likely as consumers overall to hayeegenced overdrafts.

2 Seee.g, Letters from the Leadership Conference on Civil luman Rights and other civil rights groups
to Wells Fargo and Chase, Nov. 29, 2(4¥ilable at athttp://www.civilrights.org/fairhousing/banking/Itr-
to-wells-fargo-re-overdrafts-11-29-10.pdf; httpwWw.civilrights.org/fairhousing/banking/ltr-to-chase-
overdrafts-11-29-10.pdf.




» Seniors. Older Americans aged 55 and over pai@ [§iion in overdraft fees in
2008°—$2.5 billion for debit card/ATM transactions aldhe-and those heavily
dependent on Social Security paid $1.4 bilfbrBanks repay themselves and
collect fees directly from Social Security incoméiich would be protected from

creditors in other creditor/debtor conteXis.

* Young adults. Young adults, who tend to earn neft little as students or new
members of the workforce, paid $1.3 billion in almft fees in 2008° Because
they are more likely to use a debit card for srralisactions than older adults, they
were paying $3 in fees for every $1 borrowed orlaitccard when the national
average was $2 in fees for every $1 borroWeds the Bureau notes, the FDIC
Survey found that young adults were the most likelgverdraw their accounts,
with 46 % of all young adults overdrawing their @gnts in the previous yedt.

The situation is exacerbated by deals banks matkeumiversities to provide
school ID cards that double as debit cards. Baakshe partner school for
exclusive access to the student population and thoke split the fee revenue they
collect on debit card transactions with the uniitgr® An estimated 100 to 125 of

29 Leslie Parrish and Peter Smith, Center for Resptnsending,Shredded Security: Overdraft practices
drain fees from older Americarfdune 18, 2008) [hereinaft8hredded Securityavailable at
http://www.responsiblelending.org/overdraft-loaeskarch-analysis/shredded-security.pdf. The figire
this report have been updated in the text aboveftect the increase in total overdraft fees paidlb
Americans from $17.5 billion in 2006 to $23.7 laliin 2008 as reported Dverdraft Explosionsupranote
3.

%0 Shredded Securitgupranote 29, at 7. The report found that debit card REBATM transactions
account for 37.4 percent and 2.5 percent, respagtiwhich, when calculated as a percentage of Bdién,
together equal $2.5 billion.

%11d. at 6, Table 1. “Heavily dependent” was definedemspients who depended on Social Security for at
least 50 percent of their total income.

32 Seeinfra Part VIII.

% Leslie Parrish and Peter Smith, Center for Redptinsending,Billion Dollar Deal: Banks swipe fees as
young adults swipe debit cards, colleges play albri§ept. 24, 2007) at 1[hereinafiilion Dollar Deal],
available athttp://www.responsiblelending.org/overdraft-loaesg&arch-analysis/billion-dollar-deal.pdf
The figures in this report have been updated intekeabove to reflect the increase in total ovaitdiees
paid by all Americans from $17.5 billion in 2006%23.7 billion in 2008 as reported @verdraft Explosion
supranote 3.

3 According to a 2006 survey, seven out of ten yoahgits would use a debit card for purchases astin
less than $2 Billion Dollar Deal, supranote 33, at 3

% FDIC Overdraft Study, 2008upranote 1, at v.

% Billion Dollar Deal, supranote 33, at 7 (citing).S. Bank Pays Campus for Access to Studbtitwaukee
Journal Sentinel, June 18, 2007 (noting the agreebetween US Bank and the University of Wiscorasin
Oshkosh prohibits all financial institutions otltean US Bank and the college’s own credit uniomfro
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these bank/university partnerships already exist@®063’and commentators note
that these programs have only grown as an alt@msdicampus credit card
marketing after the Credit CARD Act of 2009 made ltter more difficul®

Military families. Military families, whom Congregsook action to protect from
payday and other predatory lending practices ir6Z2®@emain vulnerable to
abusive fee-based overdraft practices. The Mylitaanding Act banned loans
based on unfunded checks or electronic debits &otounts, effectively banning
payday loans made at stores or online, but ruleptad by the Department of
Defense to implement the MLA exclude overdraft kan

Financial institutions have taken advantage ofrtability to charge overdraft fees
to a captive audience on bases. An executivepresident of one turnkey
overdraft system vendor has been quoted as sd¥fiypu happen to be a bank
that's g)on a military post, you're probably doingd® as much activity as any other
bank.’

locating ATMs on campus); Amy Milshteitn the Cards College Planning & Management, Dec. 2005, at
30-31 (noting the fee-sharing deal Higher One hifis partner universities)).

371d. at 7, note 9 (citing Nadia OehlséBanks Go Back to School with Campus Card Partr@esds &
Payments, Oct. 1, 2006). In addition, CR80 Newsclvtracks university identification technology,
estimates 115 partnerships between schools andb8ek Banks Give College Try With Branded Cards
ATM & Debit News, Aug. 31, 2006.

38 Kelly Dilworth, Student ID/debit card combos bring high fees, anrersy to colleges
www.creditcards.confMarch 2012),http://www.creditcards.com/credit-card-news/studefhtiebit_cards-
college-campus-controversy-1279. st viewed June 29, 2012).

%9 In 2006, Congress passed the Talent-Nelson Amenidim¢he John Warner National Defense
Authorization Act of 2007, capping loans to militdsorrowers at 36 percent APR, among other pratesti
Pub. L. No. 109-364, 120 Stat. 2266-226&dified at10 U.S.C. § 987.

40 Alex BerensonBanks Encourage Overdrafts, Reaping PrdfitY. Times, Jan. 22, 2008yailable at
http://www.nytimes.com/2003/01/22/business/banksserage-overdrafts-reaping-profit.ht(guoting Dick
Gowdy, executive vice-president, Strunk & Asso@ate One credit union whose customers are
predominantly military families found that afterplementation of an automated “privilege pay” systtdme
percentage of overdraft users considered “chrovécdrafters” increased from 37 percent to 65 pdrcen
Testimony, Mary Cunningham, USA Federal Credit Wnion behalf of the Credit Union National
Association, Before the Financial Institutions Saoenittee of the House Financial Services Committee
(July 11, 2007)available at
http://archives.financialservices.house.gov/hedrliightcunningham071107.pdf . Similarly, the Prestdf
the Navy-Marine Corps Relief Society testified e Senate Banking Committee that overdraft periiedty
are the top problem at all but four of the fiftyeoaffices of the charity that counseled one owvadry five
Sailors and Marines in 2010. Testimony, Admira\&t Abbot, President, Navy-Marine Corp Relief Stygie
Senate Banking, Housing and Urban Affairs Commiktearing on Protecting the Military in the Consumer
Financial Marketplace (Nov. 3, 2014yailable at
http://banking.senate.gov/public/index.cfm?FusedwtiFiles.View&FileStore id=ca463f82-0902-4a6d-
9a08-d8b7e6860fe0
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In mid-2012, a CFA survey found that the overdfedts charged on base are
almost always identical to the same bank’s fee dulleeoff-base.Seechart in
Appendix C. The large majority of banks on milftéwases charge high overdraft
fees on point-of-sale and ATM transactions. Aste30 % of banks with branches
on military bases ask consumers to opt in to paydraft fees that range from $18
to $38.50 per overdraft for single debit card pasds and/or ATM withdrawals,
allowing over $125 in overdraft fees per day on ldebits.

C. Real-life example demonstrating harm caused by highost overdraft
programs.

In CRL’s report on the impact of overdraft feesadtler Americans, we graphed two
months of actual checking account activity of oaeglist, whom we call Mary, from our
databasé' Mary is entirely dependent on Social Securitytfer income. We also
graphed what her activity would have been with eerdraft line of credit. We later added
a third scenario to the graph: no overdraft cogerat all.

4l CRL analyzed 18 months of bank account transastipom January 2005 to June 2006, from participant
in Lightspeed Research’s Ultimate Consumer PaRet.further discussion of our database and
methodologyseeOut of Balancesupranote 11, at 13-14.
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January-February 2006

1 - 1/3 - Emly-month expenses take Mary mto overdraft

2 - 1/9-20 -Non-fee-based balances remain constant here,
fee-based overdraft accumulates daily fees, forcing a utility bill
to be rejected on 1/20

3 - 1725 - Social Secwrity check brings Mary out of overdraft

=———Fee-based coverage
— - -Lme of credit
No coverage

4 -2/1 - Accumulated fees from January force Mary back into
overdraft; with a Line of Credit or no coverage, she would have
maintamed a positive balance

5-2/17 - Daily fees mount again, forcing the rejection of
another month's ntility bill

6 - By the end of February, Mary has just $18.48 in her account.
With a Line of Credit or no coverage, she would have over

$400!

During January and February of 2006, Mary overdnewaccount several times and was
charged $448 in overdraft fees. At the end of &aby, she had $18.48 in her account.
She was trapped in a destructive cycle, using titledf her monthly income to repay
costly overdraft fees.

With an overdraft line of credit at 18 % over tlzene period, Mary would have paid about
$1 in total charges for her overdrafts instead42f&in overdraft fees. Even if Mary had
had no overdraft coverage at all, she would haea lbetter off than she was with fee-
based overdraft. Five of her transactions, toga#if42, would have been denied—two
point-of-sale transactions and three electroniesaations. She would have been charged
no fee for the two point-of-sale transactions. Bia& or may not have been charged an
NSF fee for each of the three denied electronitsiations. She also may have been
charged late fees if any of the electronic transastwere bills. Assuming, conservatively,
that she was charged an NSF fee and a late feabbrof the three transactions, the chart
illustrates thatafter reflecting payment of the $242 in denied transadtj her ending
balance still would have been $247—far higher tien$18.48 left in her account with
fee-based overdraft coverage.
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Mary’s situation illustrates a problem common amtmgrepeat overdrafters who pay the
vast majority of the fees: Overdraft fees begeteraverdraft fees. Ultimately, fee-based
overdraft coverage prevents account holders fromgbeble to meet obligations they
otherwise would have been able to meet—leaving twense off than no overdraft
coverage at all.

Il. The FRB’s opt-in rule was an inadequate response taverdraft abuses;
substantive protections are needed[RFI Questions 3, 6, and 7]
In November 2009, the FRB required that institutiobtain customers’ “opt-in” before
charging overdraft fees on one-time debit card lpases and ATM transactioffs But the
rule failed to address the fundamental substamtioblems with overdraft programs,
including the disproportionately high and repeatsfeand the manipulation of transaction
processing order to increase the size and frequainiees. These abuses continued after
the FRB’s rule. To make matters worse, many comessimpted in as a result of
misunderstanding their options or in response &eading information proffered by the
bank. As this experience shows, an opt-in rul&eut any substantive reforms is
insufficient to protect consumers. Consumers khbe protected from abusive products
in the first instance, rather than having to susftdly navigate an obstacle course of
disclosures in order to avoid an abusive product.

A. Opt-in rates after the FRB’s rule do not indicate hat consumers preferred
or benefitted from overdraft programs. Financial institutions misled
consumers into opting in.

Opt-in rates after the FRB’s rule should not bated as evidence that consumers
understood their options and were consciously dhgas product they preferred. Instead,
banks conducted a targeted campaign to pressunmiatehd consumers to opt in —
especially those consumers most likely to generegedraft fees.

Many financial institutions, large and small, agigigely marketed overdraft opt-in,
targeting customers who generate the most feesstaadng them to the highest-cost
credit the bank offer§ Bank consultants urged banks to aggressivelgtdrgquent
overdrafters to “get them” to sign opt-in forms.ejtadvised banks that “if they are in the
top 29% of abusers, call them” and urged bankemi¢e” these customers with gifts and
cash, because “[a]fter all, this is your most fedfie fee group.” They assured banks that

*2Reg. E, 12 C.F.R. § 205.17(b).

“3 For further discussion and examples of this tamgestrategyseel eslie ParrishBanks Target, Mislead
Consumers As Overdraft Deadline Neatenter for Responsible Lending (Aug. 5, 20H¥gilable at
http://www.responsiblelending.org/overdraft-loaeskarch-analysis/Banks-Target-And-Mislead-
Consumers-As-Overdraft-Dateline-Nears.p8te alscCenter for Responsible Lending Research Brief,
Banks Collect Opt-Ins Through Misleading Market{ig. 2011) [hereinafteBanks Collect Opt-Ins
Through Misleading Marketirjgavailable athttp://www.responsiblelending.org/overdraft-loarsigy-
legislation/regulators/banks-misleading-marketitrmlh
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“Regulation E offers aggressive bank marketers dppdies to maintain or even increase
revenues from their overdraft programs.”

Banks also used misleading marketing, which we oh@nied in comments and letters to
the OCC, the FRB and othés This misleading marketing was directly reflected
common misconceptions reported by consumers wheddpf® An April 2011 CRL
survey found that:

« For almost half of those who opted in, simply stagghe bank from bombarding
them with opt-in messages by mail, phone, emapgerson, and online banking
was a factor in their decisidfi.

+  Sixty percent (60%) of consumers who opted in dtftat an important reason
they did so was to avoid a fee if their debit caat declined. In fact, a declined
debit card costs consumers nothing.

+  Sixty-four percent (64%) of consumers who optedtated that an important
reason they did so was to avoid bouncing paperksheln fact, the opt-in rules
cover only debit card and ATM transactions.

Furthermore, opt-in disclosures would not have keftactive tools for understanding the
implications of opting in for the significant nunmie consumers who have limited
educational or literacy skills—the very consumemstvulnerable to overdraft fees.
About 1 in 20 adults in the U.S., totaling abolitrdillion people, is non-literate in
English. Overall, 14% of adults have below basasp literacy skills and 22% have
below basic quantitative skills.

44 See, e.gCenter for Responsible Lending. et al., Commantaé Federal Reserve Board on Regulation E
(Mar. 30, 2010) available at

http://www.consumerfed.org/elements/www.consumedigfile/Overdraft Comments_RegE_March2009-
Final_As_Submitted w_Appendix.pdfetter from Center for Responsible Lending, ettal Comptroller
John Walsh (Oct. 13, 201@yailable athttp://www.responsiblelending.org/overdraft-loarmigy-
legislation/regulators/OD-OCC-Letter-10-13-10-Si@n-doc.pdf

5 These findings are consistent with what the Buregorts it has heard from consumers: “Many of the
consumers we heard from did not realize [incurangoverdraft fee on a point-of-sale transactionido
happen — despite the opt-in requirement that ipasgd to provide them with the means of protedtiedy
own interests. Maybe they did not understand titergial consequences of this term in their chegkin
account agreement. They may have been misled yetiveg materials that suggested opting in to oradtd
protection was necessary if they wanted to continuese their debit card. Or maybe they saw odeebi
advertising that emphasized the benefits of ovétrdraile burying information about the costs.” Paged
Remarks by Richard Cordray, Director of the ConsuRieancial Protection Bureau, CFPB Roundtable on
Overdraft Practices, New York City, N.Y., Februag; 2012at
http://www.consumerfinance.gov/speeches/preparedhures-by-richard-cordray-at-the-cfpb-roundtable-on-
overdraft-practices/

¢ See als®anks Collect Opt-Ins Through Misleading Marketisgpranote 43.
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Clearly, the opt-in rule did not vindicate autherdonsumer preferences. Instead, banks
used deceptive marketing to pressure and misleagliogers into opting in, targeting some
consumers over others.

B. Opt-in cannot substitute for meaningful reform.

Even if consumers had not been misled or pressnoteapting in, the FRB rule still failed
to protect consumers because it did not addredsitisemental problems with overdraft.
Affirmative consent with adequate disclosure shdaddh baseline requirement for any
credit product, but it is not an effective remedgiast abusive practices. “Opting in” is
not sufficient to protect consumers, and can pm@wiover for abuses—as evidenced by
long-time abuses in the payday, credit card, andgage markets, where consent
requirements have long been the norm. Consenirezgents did not remove the need for
significant substantive reform in the credit candl anortgage markets in recent years.
Likewise, “opting in” to overdraft coverage is nolwion. Even consent with perfect
disclosure cannot fix a fundamentally abusive faahproduct.

RecommendationDo not let “opting in” replace substantive consunpptections.

[1I. Prohibit high-cost overdraft fees on point-of-saldransactions and ATM
withdrawals. [RFI Questions 5, 7, 10, and 11]

Overdraft fees for debit card point-of-sale (POSJ ATM transactions remain the most
egregious of all such fees. First, neither bardtstmerchants charge fees for declined
point-of-sale or ATM transactiorf$,so the whole premise behind why “courtesy”
overdraft fees developed in the first place—to @cotonsumers from NSF and returned
checks fees—does not apply in this context.

Second, overdrafts triggered by debit card POS&etions have long been very small—
far smaller than the size of the overdraft feesigmves. Using 2006 data, the FDIC

“"In the notice accompanying its final opt-in ruleNovember 2009, the Federal Reserve indicatedsthet
a practice would raise unfairness concerns: “A éeswmenters suggested the possibility that findncia
institutions may create new fees for declining ABMone-time debit card transactions. While thelfinée
does not address declined transaction fees, thelBmes that such fees could raise significamhésis
issues under the FTC Act, because the instituteardlittle, if any, risk or cost to decline autlzation of an
ATM or one-time debit card transaction.” Final Rutederal Reserve Board, Electronic Funds Transfers
Regulation E, 74 Fed. Reg. 59033, 59041 (Nov. 0092
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found that the average debit card transactionérigg an overdraft was $28:.CRL found
the average loan amount triggered by a debit cartbaction was $177.

Third, ATM and debit card POS transactions are nmor@erous than checks or ACH
transactions, making a per-transaction fee pagibuharmful when several transactions
occur in a single day. As discussed below in Rgrtrequent overdrafting, which is
greatly enabled by ATM and debit card POS transastimay also reflect an inability to
repay the loan.

We discussed earlier the failure of the FRB’s optule to address key problems with
overdraft fees, given the incentives banks stillehto maximize fees. A few of the larger
banks, however, have made striking voluntary chamgéheir overdraft programs in the
clear best interest of their customers. In theenaikthe opt-in rule, the largest debit card
issuer, Bank of America, stopped charging high-ocestdraft fees on point-of-sale
transactions altogether. According to a Bank ofefica executive, “What our customers
kept telling me is ‘just don’t let me spend monkgttl don’t have.”™ The bank found
that after eliminating these overdraft fees, custooomplaints dropped sharply, and
satisfaction levels ros&. HSBC also stopped charging high-cost overdra fa the
point-of-sale, as well as at the AT¥I.Citibank has never charged these fees.

With these three banks’ policies, the proportionhef nation’s largest twelve banks that do
not charge high-cost overdraft fees at the poirgadé is now 25%° But 75% continue to
do so, retaining access to a highly exploitativerievenue stream that their competitors
have agreed to forego. Further regulatory acgameeded to level the playing field and
ensure that those banks that have taken the hgghdo not backslide.

The Bureau’s RFI notes its interest in programstantnologies that make consumers
aware at the time they engage in a transactiorttlegtmay incur an overdraft fee. We
note, again, that while such notification shoulgbavided, consent—even at the moment
a transaction occurs—has never been an adequaéefwa against an abusive product.
Real-time warnings would not change the abusiwesire of this product, which leads to

“8 EDIC Overdraft Study, 2008upranote 1, at v.

“9 Debit Card Dangersupranote 24, at 25. This report and the FDIC Ovetdsaiidy,supranote 1, use
five- to six-year-old data which pre-dates the geminitiated by the FRB’s opt-in rule in 2009. eTGFPB
should request updated data as part of its overidigiiry data request to large banks.

%0 Andrew Martin,Bank of America to End Debit Overdraft FehsY. Times, March 9, 2010.

*ITranscript, Brian Moynihan, CE@®ank of America Q3 2010 Earnings Célict. 19, 2010)available at
http://www.morningstar.com/earnings/18372176-bafikimerica-corporation-bac-q3-2010.aspx

%2 Consumer Federation of America, Survey of OCC Bamkrdraft Loan Fees and Terms (July 2011)
(attached as Appendix B to 2011 OCC Commesupranote 1).

3 d.
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a cycle of debt for struggling consumers: the haght; the extremely short loan term; the
balloon repayment; and the setoff that forces remy before all other debts and
expenses are paid.

In light of the abuses associated with overdradsfen ATM and POS transactions, the
Bureau should use its UDAAP authority to ban tresfeBefore the OTS merged with
OCC, it suggested that the disproportionality aigth llaily aggregate amounts of
overdraft fees in general could constitute unfaisnender its UDAP authority. The
Bureau’s UDAAP authority leads to the same conolusn the specific context of ATM
and POS transactions.

The longstanding public policy against penalty fals® supports a determination that
ATM and POS overdraft fees are unfair. To be ezd@able, damages set in advance by
contract must be reasonably proportional to theimated loss> Because ATM/POS
overdraft fees are so often disproportionate taatheunt of the overdraft, these fees
violate the longstanding contract law principle iagaunenforceable penalties.

Recommendation:

* Prohibit charging overdraft fees on point-of-saledaATM transactions.

* Request current data from banks on the size of RO@/transactions triggering
overdraft fees.

V. Require assessment of ability to repay. More thasix overdraft fees or other
loans within twelve months indicates lack of abily to repay. [RFI Questions 1,
10, and 12]

No credit product should be extended without a nmednl assessment of the borrower’s
ability to repay the loan without needing to take: another loan shortly thereafter.

Ability to repay should be the touchstone for atiding. Indeed, Congress has expressed
that very principle several times, including in Deedit CARD Act and the Dodd-Frank

Act. The FDIC and OCC have also come out agagmgtihg without considering ability

to repay that leads to multiple refinancitigAs discussed earlier, overdraft programs were

** Office of Thrift Supervision, Proposed Supplena¢@uidance on Overdraft Programs, 75 Fed. Reg.
22681, 22683, 22688 (Ap. 29, 2010) [hereinafter QUE0 Proposed Supplemental Guidance].

° Restatement (2d) of Contracts, §356.

* Seee.g, OCC AL 2000-7 on Abusive Lending Practices; OCIC2002-3 on Predatory and Abusive

Lending Practices (advising against loans baseti@ability to seize collateral rather the abititynake

scheduled payments; frequent and multiple refinagssiloan flipping); FDIC Financial Institution ltets,

Guidelines for Payday Lending, FIL 14-2005, (Fek02) [hereinafter FDIC Guidelines for Payday Lemgin

available athttp://www.fdic.gov/news/news/financial/2005/fil188.html (“For example, payday loans to

individuals who do not have the ability to repayttwat may result in repeated renewals or extessioml fee
| payments over a relatively short span of weeksatdhelp to meet credit needs in a responsive m3nne
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never intended to be administered as routine cpedducts, but they currently operate as
such. Yet no product as high-cost, as short-tesmioday’s overdrafts, should be routife.

For example, while most of the largest nationalkdsaaiready have a daily limit on
overdraft fees, the per day limit is in the hundrefidollars’® This is particularly
outrageous in the context of a debit card transactvhere the original transactions could
easily be denied at no cost to the consumer.

Further, the unlimited, unrestricted use of higlstaaverdraft programs by financial
institutions drives out better products, removinggntive for banks to offer customers
lower cost, manageable ways to deal with shortfdtlslso puts consumers in a much
worse-off position than if they had had a more afédle product, like a line of credit or a
credit card, from the start.

As noted earlier, overdraft fees are the leadingeaf involuntary account closurésA
limit on the number of fees that may be chargedldvstop feedbeforethey become
excessive so that banks avoid the extreme, andregty unfortunate, result of knocking
customers out of the banking system because ofshami abusive practices.

As we argue in Part VIII below, debit cards subgecbverdrafts should be protected by
TILA’s credit card protections, including the CARAZt provision requiring an assessment
of ability to repay credit. Accordingly, the Bane should use its CARD Act and its
UDAAP authority to establish a standard that rezgilvanks to assess ability to repay
overdrafts without the need to take out anothem Kfzortly thereafter. After six fee-based
overdraft loans in a 12-month period, includingstined” or “continuous” overdraft fees,
a customer should be provided affordable instalin@mams of at least 90 days to pay off
the remaining balance, and no further fee-basetoaf loans should be provided. Any
bank payday loans should be included in the colisixdoans. Repeated overdrafts
indicate the borrower's inability to repay, andtowred fee-based overdraft would be
acting as an exorbitantly priced credit product teanot appropriate for anyone.

Guidance from other regulators supports this coafsetion. The FDIC recognized
recently in its supervisory guidance that routiessegsment of overdraft fees—more than
six during a twelve-month period—is excessi¥eAnd OTS, as the Bureau notes in its

" FDIC 2010 Guidance on Overdraft Prograspranote 18 (noting more than six overdraft fees in one
year is excessive); OCC Proposed Guidagsgpranote 20 (cautioning against excessive overdraéisng
account and marketing materials should not “promotgine use”).

*8SeeAppendix B.
* SeePart |I.

0 FDIC 2010 Guidance on Overdraft Programspranote 18. The OCC notes that another prudent
limitation may include a “grace period” of one @yd to allow a customer to return the accountgosative
balance before any fee is imposed. OCC Proposéth@ee,supranote 20, at 33411. We agree this
limitation would be prudent but note that for custrs paying the most in overdraft fees, who argygiing
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RFI, suggested that failing to “limit fees for consers who frequently overdraw their
accounts’ could be unfair as ‘these consumers mabaable to avoid the harm cause by
overdraft fees® The FDIC and OCC'’s views suggest that failurentmitor overdraft
usage harms consumers with no countervailing bisiiéfi

RecommendationRequire that after six fee-based overdraft loana 2-month period,
including “sustained” or “continuous” overdraft fee that a customer be provided
affordable installment loans of at least 90 daypay off the remaining balance, and that
no further fee-based overdraft loans be providddy bank payday loans should be
included in the count of six loans. Repeated aeétslindicate the borrower's inability to
repay, and continued fee-based overdraft woulddie@ as an exorbitantly priced credit
product that is not appropriate for anyone.

V. An emerging problem: overdraft fees on prepaid cals—they’'re called
prepaid, not postpaid.

Overdraft fees should be eliminated from preparmdsaBanning overdraft fees on prepaid
cards would prevent deceptive practices and comfusiPrepaid cards should be exactly as
advertised: prepaid. Overdraft fees turn them samething entirely different. postpaid.

Although Congress and the Treasury Department teekesn measures to eliminate
overdraft fees on prepaid cards, they have noteetidepractice. Congress has directed
some prepaid card issuers to eliminate overdra#t By conditioning the interchange fee
cap exemption on the absence of such fees. Butuleadoes not apply to banks under

$10 billion. The Treasury Department also tookmaportant step forward to protect
prepaid card users by banning attached lines ditare loan agreements on cards that
accept direct deposit of federal paymetitédowever, again, the rule does not apply to
every card. In the absence of comprehensive régunjaome prepaid card issuers, such as
CheckSmart in Ohio and Arizona, have begun to ehaxgrdraft fees.

Advertising prepaid cards with overdraft fees aesatonfusing inconsistencies. The very
name “prepaid card” should mean what it says. #eppid” card with overdraft fees is
actually a postpaid card. Common marketing refr&om prepaid cards, such as “no credit
check needed” and “you can’t spend more than yeoe hare inconsistent if the card
actually allows you to overdraw, making it a crgghvduct with overdraft fees.

to make ends meet, a grace period of a day or taet significantly soften the blow delivered bgutine
high fees.

6177 Fed. Reg. 12032 (citing OTS 2010 Proposed $upghtal Guidancesupranote 51).
2 EDIC 2010 Guidance on Overdrasypranote 18; OCC Proposed Guidansepranote 20.
%3 See75 Fed. Reg. 80335 (Dec. 22, 2010). The interim nas not yet been finalized. NCLC'’s comments

suggesting ways to tighten the rule to preventienasare available at
http://www.nclc.org/images/pdf/other _consumer_isgereempt_public _benefits/prepaid-card-comments. pdf
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Overdraft fees and other abusive practices hawvemnany consumers out of bank
accounts and created the opportunity for prepaidscaThe security of deposit accounts
and funds in prepaid card accounts should not demmmined by allowing overdraft fees.

Advertising a card as “prepaid,” but including ppsid features like overdraft, is clearly
dece%Elive. The Bureau should use its UDAAP autyhtoi ban overdraft fees on prepaid
cards:

RecommendationProhibit overdraft fees on prepaid cards.

VI. Require minimizing fees through posting order wherfeasible. [RFI Question
9]

Manipulation of transaction ordering has long bae@oncern for regulatofs. The 2005
Joint Guidance raised the issue, but only recomeititht banks inform customers that
transaction ordering may increase f&4n its own 2005 guidance, the OTS went further,
explicitly stating that, as a best practice, tratisa-clearing processes should not be
manipulated to inflate fe4. In its 2009 final Regulation E rule establishjprg-CARD

Act opt-in requirements, the FRB identified trang&at posting order as an area that may
need G%dditional consumer protections and indicéiteduld continue to assess posting
order.

Courts and regulators have concluded that reorgieniaty constitute an unfair trade
practice. In 2010, a federal court ordered Wedlggb to reimburse its account holders in
California over $200 million in overdraft fees tgigred by reordering transactions to
maximize fee§? After a thorough review of the bank’s internahwounications, the court
concluded that “the only motives behind the chgkshpractices were gouging and

6412 U.S.C. § 5531(a).

% It has also long been a concern for consumersure 2005, CFA, Consumer Union, CRL, NCLC, and
USPIRG wrote to the four federal banking regulatarsl among other things urged them to bring FTC Ac
cases against banks that “order debit processingatomize fee revenue while routinely covering alafts
for their account holders.” Letter from Consumeesl&ration of America, et. al., to Federal Banking
Regulators (June 8, 2005).

% 2005 Joint Guidanceupranote 7, at 9132.

87 Office of Thrift SupervisionGuidance on Overdraft Programg0 Fed. Reg. 8428, 8431 (Feb. 18, 2005).
% “The Board recognizes that additional consumetemtibns may be appropriate with respect to ovérdra
services, for example, rules to address transaptigting order. Therefore, the Board is continumgssess
whether additional regulatory action relating t@eairaft services is needed.” Final Rule, Fedeesdrve

Board, Electronic Funds Transfers, Regulation E-@d. Reg. 59033, 59050 (Nov. 17, 2009).

% Gutierrez v. Wells Fargo Bank, N,A30 F. Supp. 2d 1080 (N.D. Cal. 2010).
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profiteering.”® The court found that the bank’s reordering cant&d an unfair business
practice under California’s Unfair Competition Lalvnumber of other banks have paid
hefty sums to settle lawsuits brought on similaugds’*

The FDIC recently implemented guidance instruchbagks that they should “avoid[]
maximizing customer overdrafts and related feesutyin the clearing ordef? It further
explained that transactions should be processed fieutral order that avoids
manipulating or structuring processing order to iméze customer overdraft and related
fees,” adding “[rleordering transactions to cldar highest item first is not considered
neutral.”® The guidance noted that UDAP prohibitions applpank overdraft practice$.

Before it merged with OCC, OTS also recognized thatdering may constitute an unfair
or deceptive trade practi¢g.

The OCC also has a proposed guidance pending mgatttion posting order, reminding
regulated institutions that UDAP prohibitions apgyt we are concerned that the

1d.at 1104.

L Settlements arising out of a multi-district littgen (MDL) in Florida, not all of which have receid final
court approval, include Bank of America ($410 roit),
http://www.bofaoverdraftsettlement.com/CourtDocutseaspx Chase ($110 million),
http://www.bloomberg.com/news/2012-02-06/jpmorganeas-to-pay-110-million-to-settle-overdraft-fee-
gouging-case.htmlJnion Bank N.A. ($35 million)http://op.bna.com/bar.nsf/id/jtin-
8ndk9v/$File/unionbnksett.pdBank of Oklahoma ($19 million),
http://www.tulsaworld.com/business/article.aspx?sciid=51&articleid=20111124 51 E1 BOKFin428673
; Commerce Bank ($18.3 millionhttp://www.bloomberg.com/news/2011-12-23/commerardshares-unit-
to-pay-18-3-million-to-settle-overdraft-lawsuitsiit Associated Bank ($13 million)
http://www.bloomberg.com/news/2011-11-28/assockt@dc-corp-unit-to-pay-13-million-to-settle-
overdraft-suits.htmIHarris Bank ($9.4 million),
http://investing.businessweek.com/research/stodkste/snapshot.asp?privcapld=1325857

Intrust Bank ($2.7 million)http://www.bizjournals.com/wichita/blog/2012/01finst-settles-lawsuit-related-
to.html, Iberia Bank ($2.5 million)http://news4lawyers.com/iberiabank-agrees-to-p&yilion-to-settle-
overdraft-fee-lawsuits-bloombergnd Great Western Bank ($2.2 million),

http://www.stollberne.com/ClassActionsBlog/20112@breat-western-bank-settles-overdraft-fee-class-

action/

Other settlements of cases related to transacteting order that were not consolidated into thelMD
include Bank of Hawaii ($9 millionhttp://www.bizjournals.com/pacific/blog/morning_£aD12/02/judge-
approves-9m-bank-of-hawaii.htpand Fifth Third Bank ($9.5 million),
http://seattletimes.nwsource.com/html/businessteldyy/2013565988 apohfifththirdoverdraftfees.html

"2 EDIC 2010 Guidance on Overdraft Programsranote 18.

3 Federal Deposit Insurance Company, Overdraft Payfegram Supervisory Guidance, Frequently
Asked Question$ittp://www.fdic.gov/news/conferences/overdraft/FAGK.

" FDIC 2010 Guidance on Overdraft Programsranote 18.

S OTS 2010 Proposed Supplemental Guidasepranote 54, at 22688.
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guidance would leave far less clear what consstateappropriate posting ordérThe
OCC'’s proposal advises that transaction processn@e “solely designed or generally
operated to maximize overdraft fee incoffeind provides the following examples of
methods it deems acceptable: “in the order redeivg check or serial number sequence,
or in random order”™ While we were encouraged that the OCC raiseisthee and did
not name “highest to lowest” among appropriateipgstrders, we are concerned that by
failing to give more explicit guidance about wishot appropriate, the OCC'’s guidance
would allow banks to continue to increase feesughoposting order. Indeed, Bank of
America, in its August comment letter to the OCC—ewehthe bank advocates for more
explicit standards addressing posting order—ndtas‘the Proposal does not appear
likely to have the effect of changing any bank’stig order methods’®

Banks could assert, for example, that they poss#etions in order from highest-to-lowest
to benefit consumers who want their large traneastpaid first, based on the premise that
larger transactions are the more important ones.

We are pleased that the Bureau’s RFI asks abaiafisiertion, and we hope the Bureau
will collect data from the largest banks sufficiémtevaluate its credibility. But to date, all
the information available to us suggests that #sedion is at worst disingenuous, and at
best severely overblown.

A. The frequency with which high-to-low posting harmscustomers clearly far
exceeds any rare occasion on which it may result Bn important item
being paid.

For debit card transactions, the assertion thdt-togow posting benefits consumers by
ensuring important transactions get paid has bempletely discredited’ Even for
checks and ACH transactions, it is not compelling.

First, the institution will typically pay all itemsntil the customer reaches the negative
limit on the account, so unless that limit is restithe only impact of high-to-low posting
is that it maximizes fees. For example, one corsumas recently charged four overdraft

"8 CRL 2011 OCC Commentsypranote 1.
" OCC Proposed Guidancgjpranote 20.
®1d.

9 Bank of America, Comments to the Office of the Qmller of the Currency on its Proposed Overdraft
Guidance (Aug. 8, 2011).

8 Any argument defending posting debit card purchaserder from highest to lowest is easily rethiga
by the reality that, once debit card transactiaesaathorized, they are “must pay” items — i.ee, tank must
pay them to the merchant whether or not therewfieient funds at the time of settlement. Thubkdabit
card transactions authorized are paid whether bthey settle against available funds and regasdiéshe
order in which they are poste&ee Gutierrez v. Wells Fargo Bam30 F. Supp. 2d at 1124.

23



fees instead of one because four “online transastipayments made thru Paypal and
otherwise” were posted in order from highest todet\(it wasn’t clear whether these were
processed as recurring debit card transactions AICA] transactions, but they were not
one-time debit card purchasé5)Had they been posted chronologically or in ofcem
lowest to highest, they still would have all beadp but only one of them would have
triggered an overdraft fee.

Second, although banks do not disclose the extemhich they will allow the account to
be overdrawn, our understanding is that it is ofitetine $500 range. If a transaction is
large enough, it will often be declined regardletthe order in which the transactions are
posted; again, the only impact of high-to-low pogts that it maximizes fees.

In addition, important payments such as rent ortgage may often be made when the
consumer’s pay or benefits have been depositdteadtart of the pay cycle, meaning that
the transactions that put an account into overdstatus near the end of the pay cycle are
often for less important purchases.

Thus, in sum, the frequency with which high-to-lpesting harms customers clearly far
exceeds any rare occasion on which it may res@himmportant item being paid.

B. For consumers paying the majority of overdrafts, hgh-to-low posting
makes it less likely that any transaction will be pid.

For consumers paying the majority of overdraftsjescribed in Mary’s story earlier,
repeat overdraft fees actually make it less likeBtanytransaction, regardless of its size,
will ultimately be paid, and routine high-to-low g is a significant generator of those
repeat overdraft fees. Financial institutionsragee likely to ensure important items get
paid by charging a reasonable price for coveringrarafts and not inflating overdraft fees
by reordering customers’ transactions.

C. Industry’s surveys offered to support high-to-low sting order are not
compelling.

With respect to any testing or surveys that finahicistitutions may use to support the
notion that consumers want checks and ACH trarmaposted from highest to lowest,
those we have seen typically ask consumers whtthgmwould like their most important
items to be paid first. Such a question is mislegd Those surveys fail to note the rarity
with which high-to-low posting would make the di#ace in whether or not an important
item is paid, and they do not ask whether havingrgrortant item paid on a rare occasion
would be worth being charged a severely inflatechiber of overdraft fees on many other
occasions.

81 Consumer’s email on file with CRL.
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D. Many financial institutions, particularly those without automated
programs, post transactions chronologically or in ader from lowest to
highest.

It is also noteworthy that a significant portionilétitutions post transactions in
chronological order or in order from lowest to hegh including, per the FDIC’s 2008
survey, a much larger percentage of banks withotaraated overdraft prograrfis.A
wealth of marketing materials establishes that givasts selling automated overdraft
programs promised massive increases in fee revEiud%® have seen no marketing
promising that the programs help to ensure conssimest important items get paid.

E. Banks do not tout posting high-to-low as in their astomers’ best interests.

Finally, if banks really posted largest transactiirst to ensure that important items get
paid, why have they not touted this in their disales, instead of long disclosing, cagily,
that they post transactions “at their discretionthat they “reserve the right to” post high-
to-low?

High-to-low posting is particularly harmful givemW long banks often hold consumers’
deposits before crediting them. Check 21, pass@804, and the rise of debit card and
electronic transactions, enables banks to debdwats more quickly, while the rules for
how long banks can hold deposits before creditotpants have not been updated in over
20 years.A spokesperson for a large national bank told tti@mda Journal Constitution
that the bank holds some deposits for as longeakath allows, unless the account holder
calls and asks for a quicker cre¥fitAccordingly, banks have the discretion and abttit
increase or decrease the number of overdrafts loynigodeposits for longer lengths of
time. If an overdraft would otherwise have beeweted by the release of held deposits,
then the bank should refund any overdraft fedsdfdeposit clears into good funds.

8 EDIC Overdraft Study, 2008upranote 1, at 11, Table 111-9: 59 percent of bankthwiit an automated
fee-based overdraft program posted transactioms $roallest to largestompared to only 30 percent of
banks with an automated program; 35 percent of arith automated fee-based overdraft programs goste
transactions in order frohargest to smallesompared to only 18 percent of banks without thegrams.

8 Seege.g, Impact Financial Services,
https://impactfinancial.com/portal/AboutlFS/From&identsDesk/tabid/66/Default.aspx (visited Julg@08, Aug.
3, 2011, and June 14, 2012) (“Virtually all of alients have increased the NSF fee income fromS% or
more”);

Moebs $ervices, Inc., http://www.moebs.com/Defasjix?tabid=102 (visited July 9, 2008,

Aug. 3, 2011, and June 14, 2012) (“overall fee ineas increased by 200 percent”).

8 peralte C. Paul)Vhose Money is it? Checks Clear Faster than ewsrdeposits tend to creep into
accounts slowlyAtlanta Journal Constitution, May 10, 2007.
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Recommendations:

Overdraft fees are so high, so punitive, that batksild be expected toinimizethe
number of fees charged. Last year, Citibank begeting checks and ACH transactions
in order from lowest to highest, noting, “We thittiks is the right thing to dd®® An
opaque, complicated practice like transaction pgss not one that banks use to compete
for customers; thus, it should be standardizedthEy, minimizing costs for consumers
finds precedent in the Credit CARD Act’'s amendmentILA, which requires that any
payments above the minimum payment be appliededdhance carrying the highest
interest rate firsi: Posting credit card payments to the balance icayie highest
interest rate first (as opposed to the balance th#gHowest interest rate first, or pro rata
based on the amount of each balance carrying ereliff interest rate) is analogous to
minimizing overdraft fees on checks and ACH tratisas by posting them in order from
lowest to highest.

» Explicitly prohibit posting transactions in ordeioim highest to lowest.

* Require that banks minimize fees through postidgowhen feasible, establishing
a safe harbor for banks that:

0 post credits before debits;
0 post checks and ACH transactions in order from ktvte highest; and
0 do not post any transactions in order from highltedbwest.

» If an overdraft would have been avoided but foe&lldeposit that later cleared,
any associated overdraft fees should be reversed.

VIl.  Require that overdraft fees be reasonable and proptional.

The 14 largest banks typically chamye overdraft fee per transaction of $35This does
not include “sustained” overdraft fees that alntesi-thirds of the largest banks also
charge if the account is not brought positive witaifew day$® For any transaction type,

8 Ann CarrnsCiti’'s New Policy May Mean Fewer Bounced Chedks'. Times, April 7, 2011available at
http://bucks.blogs.nytimes.com/2011/04/07/citis-Feslicy-may-mean-fewer-bounced-checksiting
company memo written by Cece Stewart, Citibank&sjlent of consumer and commercial banking).

8 “Upon receipt of a payment from a cardholder,dhed issuer shall apply amounts in excess of the
minimum payment amount first to the card balanaibg the highest rate of interest, and then th eac
successive balance bearing the next highest ratgesést, until the payment is exhausted.” 15 BSC
1666¢(b)(1).

87 SeeAppendix B.

8 SeeAppendix B.
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the average fee is grossly out of proportion toaerdraft amount and the loss to the
bank, particularly as the loan is typically repsirtly thereafter from the customer’s next
depositt*

When banks are permitted to impose unfettereddaesultiple transactions, they have the
incentive to manipulate consumers into incurringsthfees. The Bureau’s RFI mentions a
number of ways in which banks manipulate consuntenscrease overdraft fees:
transaction order, disclosures, marketing. We st@rdressing these tactics but are
concerned that, so long as the size or frequentyedfee itself is not reasonable, banks
will continue to have the incentive to maximizedbdees.

Manipulations like those in the overdraft conteed Congress to enact a number of
reforms to curb the size of over-the-limit and Igges on credit cards. Even before
Congress acted, the FRB issued rules under it®aiytho address unfair or deceptive
practi%gs, determining that fees above a reasomiaf@ehold cause substantial consumer
injury.

Other regulators have supported requiring the tied® reasonable and proportional. The
OTS'’s proposed 2010 overdraft guidance asked whaghinal guidance should include a
“reasonable and proportional” standard like thgureed for credit card penalty fees under
the Credit CARD Act! That guidance also noted UDAP concerns raisashbgasonable
fees? The FDIC's overdraft guidance advises that fee&®asonable and proportional,”
recommending that banks consider eliminating owadtdees for transactions that
overdraw an account byde minimusamount and that, if a fee is charged, it should be
reasonable and proportional to the amount of tigna transaction

As we argue in Part VIII below, debit cards subgecbverdrafts should be protected by
TILA'’s credit card protections, including the CARAZt provision requiring that penalty
fees be reasonable and proportiofial.

8 Debit Card Danger, supraote 24, at 25. Based on CRL’s 2008 data analysispan was repaid an
average of 3-5 days later.

0 The FRB took this approach in addressing fee Iséeveard abuses, concluding that upfront security
deposit and fees exceeding 50 percent of the lioitéalit limit caused substantial consumer injuRmnal
Rule, Board of Governors of the Federal ReservéeBysTruth in Lending, Fee 74 Fed. Reg. 5538 (2an.
2009). It further determined that such costs edicee25 percent of the initial credit limit must blearged to
the account over six month&l. The FRB’s approach addressed, in part, the pmolbkused when fees are
required to be repaid unreasonably quickly in otdeavoid further interest or fees. The same dyoasmat
play in the overdraft context.

L OTS Proposed Supplemental Guidarstgranote 54, at 22683.
%21d. at 22687-88.
% FDIC 2010 Guidance on Overdraft Programspranote 18, at 3 note 5.

% 15 U.S.C. § 1665d.
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The longstanding public policy against penalty fals® supports a determination that
overdraft fees must be reasonable and proportiohalbe enforceable, damages set in
advance by contract must be reasonably proportiortale anticipated loss. Because
overdraft fees are so often disproportionate taatheunt of the overdraft, these fees
violate the longstanding contract law principleiagaunenforceable penalties.

The Bureau should use its authority under the CARDand its UDAAP powers to
require that that fees be reasonable and propaitiorthe underlying transaction and to
the cost to the institution of covering the ovefdra

Recommendation:The CFPB should require that overdraft fees lzsomable and
proportional to the amount of the underlying traasan and to the cost to the institution
of covering the overdratft.

VIIl. Require that overdrafts be subject to all protectims under TILA, including a
meaningful APR disclosure and protections againstidomatic setoff.

A. Exclusion of overdraft loans is inconsistent with prpose of TILA.

As discussed earlier, and as the Bureau’s RFI paiat, overdraft programs today bear
little resemblance to the traditional practice veimrinstitutions use their discretion to pay
overdrafts for customers on an occasional ad hsisaYet in 2004, the FRB chose to
exclude the typical high-cost overdraft fee frora trefinition of “finance charge” in
Regulation Z under the Truth in Lending Act (TILBased on the false premise that these
loans were administered on a discretionary, addascs and that the fees were akin to NSF
fees for a “comparable cash transaction.” Our mizgdions objected to the FRB'’s

decision then for reasons that have only become mampelling with the continued
evolution of overdraft program.

A central purpose of TILA is to promote the infomingse of consumer credit by
providing meaningful disclosures about its termg emsts’® TILA mandates that

% Restatement (2d) of Contracts, §356.
% 77 Fed. Reg. 12031.

" For a more complete discussion of objections éoRRB’s decision, pleaseeCRL’s 2004 Comments.
See alsdNational Consumer Law Center, Consumer Federati@dmerica, et al., Comments to the Federal
Reserve Board on Proposed Amendments to Regul2fio(Aug. 6, 2004).

% «The Congress finds that economic stabilizatiorulddoe enhanced and the competition among the
various financial institutions and other firms eged in the extension of consumer credit would be
strengthened by the informed use of credit. Tarimed use of credit results from an awareneshetbst
thereof by consumers. It is the purpose of thixxhapter to assure a meaningful disclosure of ttedns
so that the consumer will be able to compare meaelily the various credit terms available to hird amoid
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creditors disclose the cost of credit using a €rsgandard—the annual percentage
rate (APR)—so that consumers can make an “applapples” comparison of
different forms of credit.

The FRB’s decision to allow overdraft loan programslisclose their costs in a manner
different than other credit programs was inconsistéth TILA’s goal of enabling
consumers to compare credit terms. The decisiaterntampossible for consumers to
readily compare the cost of overdrafts to altexsgasimall dollar credit options, such as
lines of credit or cash advances from credit caftlalso encouraged growth of this
extremely high-cost form of credit, and it discaygd competition among institutions that
provide responsible small dollar credit, particlylao consumers most likely to be
exploited by high-cost credit products.

These incentives have been particularly clearéncttntext of the opt-in rule, where banks
urge consumers to affirmatively choose one crewitlpct over others, without comparable
pricing terms. One reason that banks may have §igssessful in getting consumers to
sign opt-in forms is that the model form does novmle consumers with a means to make
the “apples to apples” comparison between fee-bagedirafts and other less costly
alternatives, such as traditional overdraft linkeredit, a cash advance on a credit card, or
a non-credit transfer from savings.

TILA’s goals include providing consumers with infioation needed to decide whether to
use one form of credit or another, or to delay camstion or use savings or caShThe
failure of the FRB to require APR disclosures fee-based overdrafts stands directly in
opposition to that goal, especially the failuregquire APR information at the moment
when consumers are deciding whether to opt in btanthis extremely high cost form of
credit.

the uninformed use of credit, and to protect thesomer against inaccurate and unfair credit biling
credit card practices.” 15 U.S.C. § 1601(a).

% In connection with proposed comprehensive revisiorRegulation Z eventually made in 1981, the FRB
prepared a “Regulatory Analysis of Proposed RerisioRegulation Z.” SeeProposed Rule, Credit; Truth
in Lending; Revision of Regulation Z, 46 Fed. R&@648, 80731 (Dec. 5, 1980). This analysis incluaed
table entitled “Goals of Truth in Lending” listir89 TILA goals, which included seven “Goals Assosiht
with Improving Consumer Decisionmaking.” Theseesegoals were: reduce credit search costs; simplify
information processing; improving consumers’ apitit make comparisons; enable consumers to match
products and needs; enable consumers to decided&etusing credit and delaying consumption; and show
consumers where search can be benefi@ak idat 80735. Requiring the disclosure of overdieds in the
finance charge advances these go&8lse also idat 80737 (“Probably of primary importance is BIL'
requirement that rates be calculated in identiasiifon regardless of credit source or type . kewise,
decisions about using cash or delaying consumpétirer than using credit should be facilitated with
standardized credit cost calculations available.”)
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B. The FRB relied upon decades-old exemptions that wemot appropriate or
suitable for modern, automated overdraft programs.

The FRB supported its decision to exclude high-owstdraft loan fees from TILA by
relying on two pre-existing exceptions in Regulatibto the definition of what constitutes
a finance charge. It concluded that overdraft tgesnot finance charges if 1) they are
“discretionary” programs or 2) if the institutioharges the same fee when it declines to
pay a check or transaction. Yet these excepti@rs wot suitable for the 2tentury
version of automated overdraft programs that baiskstoday.

1. Overdraft loan programs are not typically administered on a
“discretionary” basis.

First, in its application of the “discretionary” @gption, the FRB relied on Section
226.4(c)(3) of Regulation Z, 12 C.F.R. § 226.4({){8w renumbered to 12 C.F.R. §
1026.4(c)(3)), which provides that transactionsgaeerally exempt from TILA if there is
no written agreement between the consumer anchgiéution to pay an overdraft and
impose a feé?® The purpose of the exemption was to permit imstins to use their
discretion on an ad hoc basis to accommodate cessonBut overdraft programs are
discretionary in name only; most programs estalgestameters for paying overdrafts
without discretion and set limits for how much atedey will extend (thus functioning as
lines of credit):**

The FRB itself acknowledged that the disconneatveen the original purpose of the
exception and the modern overdraft program may tieash eventual change, noting that
“[s]ince this regulatory exception was createdtfar occasional ad-hoc payment of
overdrafts, its application to these automatedraatketed overdraft programs could be
reevaluated in the futuré®

The FRB’s “opt-in” rule only makes application bt “discretionary” exception to
modern-day overdraft programs less reasonable-b&sed overdrafts are more clearly
credit now than ever: To encourage account holdeopt in, banks have promoted these
programs as an emergency source of funds, andny n@ses account holders are

1%5eel2 C.F.R. § 226.4(c)(3).

191 The Bureau notes this in its RFI: “Over the ghstade or more, many institutions introduced autetha
overdraft systems under which overdraft items aid,subject to tolerances or limits that are distaed at
the account level . . ..” 77 Fed. Reg. 12031.

192«The Board’s adoption of final rules under RegigatDD does not preclude a future determination tha
TILA disclosures would also benefit consumers. Bloard expressly stated in its proposal that furthe
consideration of the need for coverage under R&gulZ may be appropriate in the future.” PropoRedk,
Truth in Savings, Regulation DD Amendments, Bodr@overnors of the Federal Reserve System, 69 Fed.
Reg. 31858, 31862 (June 7, 2004) and reiterated ppblication of the final rule at 70 Fed. Reg. 825
29585 (May 24, 2005).
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choosing to opt in with an expectation that thely aé “covered.’®® TD Bank even
markets its overdraft opt-in program as “TD Dehdtr@ Advance,” described as a
“discretionary overdraft servicé® Not only are overdraft programs credit in subséan
but they are clearly being marketed as short-teans as well.

2. Overdraft loan fees are not comparable to NSF fees.

The FRB also exempted overdraft fees from TILA'§rdgon of finance charge so long as
those programs’ fees do not exceed the standardié&&SFcharged by the relevant

institution°®

In 1980, Congress excluded costs that were the sanash transactions as in credit
transactions from the definition of finance chartf8sCongress adopted the “comparable
cash transaction” language with the intent of extamggtems from the finance charge
when the same charge was imposed regardless ofigrtitee consumer used cash or
credit. The examples given included sales takamse fees, and registration fé&s.

In the context of determining whether a chargefisance charge under TILA, however,
this is not the correct comparison. Fees for onadtghrograms and NSF fees are not
“comparable cash transactions.” When an overtraft occurs through use of a debit or
ATM card, the inappropriateness of deeming the &Fo be a “comparable cash
transaction” to an overdraft fee is even more agparthere are no NSF fees on declined
ATM or debit transactions.

This exception also distorts the pricing of oveftpaoducts by providing an incentive for
overdraft fees to be priced at the same level@aN®F fee, and no lower. Institutions set
the price of their NSF fees to deter borrowers frornting checks that would be returned

193 Eor example, one calls its overdraft coverage{tiame of Bank] Debit Card Advance.” Claims for its
$35 overdraft program read just like the solic@ast for a credit product. “This safety net enalytas to

make a debit card purchase or ATM withdrawal, ewben you do not have enough money available in your
checking account.” The bank’s website preserasngtes of “coverage when you need it most,” inalgdi
Molly who needs to buy asthma medicine, Mike andefavho get in trouble with a joint account, Lishov
needs to buy groceries, and Mike who wants cagio ton a date. On file with CRL.

194TD Bank,Overdraft Services Comparison Chasww.tdbank.com/personal/overdraft_comparison.html
(last visited June 29, 2012).

195 Under Regulation Z, even where an institution egrie writing to pay an overdraft, the “fees asséss
against a transaction account for overdraft praiecervices are finance charges only to the extenfees
exceed the charges imposed for paying or returovegdrafts on a similar transaction account thatsdwot
have overdraft protection.” 2005 Joint Guidance®&B80-31 (citing 12 C.F.R.§ 226.4(c)(3)).

1915 U.S.C. § 1605(a).
197 SeeS. Rep. No. 96-73, at 12 (1979) (“The bill willreinate some current confusion by making clear that

charges which would also be incurred in a similansaction for cash, such as sales taxes, licemse a
registration fees, are not to be included in tharice charge.”); S. Rep. 96-368, at 26 (1979) (Jame
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from merchants for insufficient fund®® That price has nothing to do with the cost of
extending credit through overdraft loans, or tis& of default.

C. The FRB's treatment of overdraft fees was inconsisnt with its treatment
of similar products, subjecting borrowers to harm.

As the Bureau has noted, there are similaritiewd®en overdrafts and payday lodfis.
However, the FRB requires payday lenders to comwly TILA but exempts overdrafts.
This distinction is inappropriate and both prodwstteuld come with a price tag that
borrowers can understand and use—this is the \@ny pf a consistent APR.

In 2000, the FRB confirmed that payday loans akeced by TILA. Commenters who
opposed the proposal argued that TILA disclosuraslavbe difficult to make and would
not provide meaningful information to borrowers. determining that payday loans should
be covered by TILA, the FRB stated:

TILA, as implemented by Regulation Z, reflects thtent of the Congress

to provide borrowers with uniform cost disclosutepromote the informed
use of credit and assist borrowers in comparisoping. This purpose is
furthered by applying the regulation to transaaimsuch as payday loans,
that fall within the statutory definition of credit”**°

TILA states that “[c]redit means the right grant®da creditor to a debtor to defer
payment of debt or incur debt and defer its payrhEnia definition that overdraft
programs clearly meet.

Today, given recent FRB amendments to Regulatitor Bpen-end credit, it is not clear
that even including overdraft loan fees in themi@bn of finance charge would result in

an APR disclosure for these fees, if they are deespen-end loans. Overdraft fees, like
the payday loan products being offered by a fevkbdbanks call them some variation of
“deposit advances”), operate like short-term, aleeed credit. Our groups have urged the
Bureau to deem both of these products closed-enighwif overdraft fees were included

in the definition of “finance charge,” would resuita meaningful APR disclosure. At a

198 Alex BerensonBanks Encourage Overdrafts, Reaping Prafity. Times, Jan. 22, 2003.

19«There are similarities between overdrafts anddagyloans, which we discussed at the Bureau'’s first
field hearing last month in Alabama. Both prodws#sve consumers who are strapped for cash andegho
they need short-term help. Both disproportionaéfgct a vulnerable demographic of consumers.fe@or
Cordray Remarks, Feb. 20ypranote 2.

10 Final Rule, Board of Governors of the Federal Res&ystem, Revisions to Staff Commentary to
Regulation Z (Truth in Lending), 65 Fed. Reg. 17178130 (Mar. 31, 2000).

1115 U.S.C. § 1602(e).
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minimum, the CFPB should require a sample APR d#ck for overdrafts, and it should
be based on the average duration of an overdiait lo

We note here that although the CFPB’s Penalty BigxlBsure would represent an
improvement over existing required disclosures limited in its ability to disclose the
cost of credit in a meaningful way because it lamkAPR disclosureSeeAppendix A
for our comments on the Penalty Box.

Treating overdrafts as closed-end credit, and raguan APR disclosure as such for
overdraft fees would also appropriately bring ovafid under the protections of the 36 %
interest rate cap in the Military Lending Act. Taeés no logical reason that Congress’s
efforts to protect military service members fronygay loans should not extend to high-
cost overdrafts as well.

D. If overdrafts are permitted on debit cards, then they should be protected
by TILA’s credit card protections.

As discussed above, overdraft fees should not baifted on debit or ATM transactions.
If they are permitted, however, the card shouldibe/ed as a credit card subject to TILA,
including the rules limiting the fees on fee hateesards.

TILA has long recognized that if a card or otheress device is used to access credit, then
it is a credit card. The statutory definition afédit card” is “any card, plate, coupon book
or other credit device existing for the purposeloaining money, property, labor, or
services on credit*? The Regulation Z commentary makes clear thatlifit card
accesses a line of credit or other credit feaiicmnverts the card into a credit card
protected by the general TILA credit card rulesethier the credit line is accessed to
purchase goods and services or at an ATM to gask advance"?

More recently, Regulation Z was amended to creatgparate, narrower definition of
“credit card™* for purposes of the provisions added to TILA by @redit CARD Act of
2009, including the fee harvester provision. Tdweftnition excludes “an overdraft line of
credit accessed by a debit cat” The exclusion is not in the statute and was addéat

1215 U.S.C. § 1602()).

113 seeOfficial Staff Commentary on Regulation Z, 12 QRFpt. 226, Supp. |, § 226.2(a)(15)-2.1.A through
-2.i.B.

114 Regulation Z uses the term “credit card accouneunmn open-end (not home-secured) consumer credit
plan.” 12 C.F.R. § 226.2(a)(15)(ii).

1512 C.F.R. § 226.2(a)(15)(ii)(B).
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the FRB’s exception authorify® Regulation Z does not define the term “overdiaé of
credit.”

The FRB’s discussion of the exception for debitlsahat access overdratft lines of credit
makes clear that it was referring to traditionahoatizing lines of credit, not credit that
triggers overdraft fees and is exempted from Tllo&erage. The FRB noted that lines of
credit are not in wide use! whereas overdraft fee programs clearly are. peaps that the
Board was attempting to avoid impediments to credibns and others that would prevent
those institutions from continuing low cost oveffti@otection options. The FRB noted
that several Regulation Z provisions apply to scr@dit, just not some credit card specific
rules, such as the credit card application andisafiion rules.

On the other hand, the credit extended throughdoaérfee programs is currently
completely unregulated as credit, which is whatledgo such widespread abuses. It
defeats the purpose of TILA and the Credit CARD tcpermit credit that is extended via
a card or other access device to be exempted fieradnsumer protection rules that
govern credit. As discussed more fully above, itrgtbuld be regulated and treated like
credit.

Recommendations

* Amend Regulation Z to include overdraft fees indénition of “finance charge”,
and require a meaningful APR disclosure based eratterage duration of an
overdraft.

» Treat debit cards accessing overdraft fee prograsisredit cards.

IX. Evaluate overdraft programs in light of the letter and the spirit of federal and
state consumer protection laws.

A range of state and federal laws are meant teptrabnsumers from the kind of harm
financial institutions cause through overdraft peogs, but banks have been able to
circumvent these laws, aided by federal regulatibat permit abuses.

A. The Military Lending Act prohibits payday loans to military service
members and their families.

See previous discussion in Part I.B above.

118 SeeProposed Rule, Board of Governors of the FederséRe System, CARD Act Revisions to
Regulation Z (Truth in Lending) 74 Fed. Reg. 541241129 (Oct. 21, 2009).

171d. at 54130 and note 7 (citing 2007 Survey of Consufiteances data indicating that few families (1.7
percent) had a balance on lines of credit other thhome-equity line or credit card).
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B. State and federal laws protect wages and exempt befits from
garnishment by debt collectors.

State and federal law protect wages and exempfibefrem garnishment by debt
collectors™*® The FTC explained in promulgating the Credit ficas Rule that exempt
benefits must be protected “to afford minimal pobiten to debtors and their families by
allowing them to retain the prime necessitiesfef hith a view to preserving the family
unit and furnishing the insolvent with a nucleubégin life anew.**

The Credit Practices Rule explicitly identifieswagfair, and prohibits banks from engaging
in, several practices that are functionally equamato abusive characteristics of today’s
overdraft program$®

» Confessions of judgmenAs with a confession of judgment, the lendertkiis
case, the bank) is able to seize the borrowersmecwithout judicial process.

* Waivers of exemption from attachmeiihe ability to seize income without
judicial process also operates like an exemptionwevapermitting lenders to
reach Social Security and other exempt income.

» Assignments of wage# loan based on the ability to take some, oradlgn
incoming wage or benefit check is effectively asigsment of wages.

» Security interest in household goodsitomatic repayment from the customer’s
checking account serves the same terrorizing fan@s a nonpossessory
security interest in household goods.

Repaying loans by set-off of the next deposit #mérs the account constitutes a modern
day wage assignment.

The Treasury Department recently announced news talprotect Social Security and
other federal benefits from being frozen when aeltiectors attempt to garnish bank
accounts?! But financial institutions—debt collectors in tbentext of overdrafts—avoid
these laws and rules, and they siphon billionsotibds directly from consumers’ checking
accounts every year.

18 Even for ordinary wages, under federal law theimar amount a debt collector can garnish is 25
percent of the borrower’s disposable earningstat week or the amount by which those earningsezk&@
times the federal minimum hourly wage, whichevdegs. National Consumer Law Cent€gllection
Actions8§ 12.4.1.1, 12.4.1.4.1 (2008 & Supp.). Manyestdtave laws that protect a greater amddnt.
Appx. F.

9 Final Rule, Credit Practices, Federal Trade Corsimis 49 Fed. Reg. 7740, 7768 (Mar. 1, 1984).
12016 C.F.R§ 444.

12131 C.F.R. §212.1.
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The Treasury Department recently authorized dulepsit of Social Security and other
federal payments to prepaid cards. But Treasusyagacerned that high-cost credit
products would siphon off exempt benefits, so thle bans deposits to prepaid cards that
have a line of credit or loan agreement that tiiggeitomatic repayment upon the next
deposit‘#

Unfortunately, this Treasury rule only applies tegmid cards and not traditional checking
accounts. Thus, Social Security, federal disabitiome, veterans’ benefits and other
federal benefits are at risk of being seized togbalyt through overdraft programs when
direct deposited into a bank account. Federalfiitsmecipients are now required to use
electronic payment methods, as paper checks ang béminated, exposing more
vulnerable seniors and others to these dangeraus.ldt is fundamentally unfair for the
federal government to require benefit recipientage deposit accounts or prepaid cards
without also protecting those vulnerable citizenosf unsafe and unsound features.

RecommendationProhibit financial institutions from automaticallgpaying themselves
first from the customer’s next deposit, as it antsia modern day wage assignment.

C. TILA prohibits banks from “setting off” credit card debt against deposits.

TILA protects the sanctity of deposit accounts agacredit card debt: Banks may not
repay themselves a customer’s credit card debffegtting it against the customer’s
deposits with the ban¥® There is no logical reason that overdraft debusthbe treated
any differently.

Indeed, the definition of “credit card” under TILA “any card, plate, coupon book or
other credit device existing for the purpose ofatihg money, property, labor, or services
on credit” -- is broad enough to encompass ovetsleafcessed by a debit card. It is only
the FRB’s interpretation of this definition in Régtion Z and the accompanying Staff
Interpretations that inappropriately narrow them&bn.

But the policy reasons behind protecting deposibants from setoff from credit card debt
continue to apply broadly — they protect the apiit consumers to decide which debts and
expenses to pay first, especially preserving thigyto pay for necessities such as food
and shelter. Regulation Z’'s credit card definis@ould be revisited to apply the set-off
prohibition to overdrafts if the consumer has optetd debit card overdrafts?

122 |nterim Final Rule, Department of the Treasurydétal Government Participation in the Automated
Clearing House, 75 Fed. Reg. 80335, 80338 (De@m)).

123 15 U.S.C § 1666h.
124" Prohibiting payment of overdrafts by set-offilso necessary to provide coverage under the Depatt

of Defense rules that define “consumer credit'duats covered by the Military Lending Act proteciso 32
C.F.R. part 232.
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Prohibiting automatic setoff would be consisterttvihe prohibition on wage assignments
in the Credit Practices Rule; Treasury’s interimafirule regarding delivery of Social
Security benefits to prepaid debit cards; and tlodipition against setoff already
applicable to credit cards under the Truth in LagdAct.

RecommendationProhibit financial institutions from setting oveatft debt off against
deposit accounts.

D. EFTA prohibits creditors from conditioning credit o n the consumer’s
repayment through “preauthorized electronic fund transfer.”

The Electronic Fund Transfer Act (EFTA) prohibiteditors from conditioning an
extension of credit on the consumer’s repaymetivatf debt by “preauthorized electronic
fund transfer.*?> This prohibition is not applicable to overdrafis a variety of reasons.
Yet the ban implements an important policy protegthe sanctity of deposit accounts and
funds needed for necessities, and that policy helpsoid unfair and deceptive practices,
regardless of whether the EFTA specifically appleesverdrafts or not.

The ban not only to protect consumers’ depositsalso ensures that credit is made based
on ability to repay. If a bank does not have sigfit confidence in a consumer’s ability to
repay to justify credit without automatic repaymehen that is an indication that the
consumer cannot afford further debt. Converselyawiomatic electronic repayment
feature leads banks to engage in sloppy—or noreerist underwriting, relying on the
ability to collect and not the ability of the conser to repay a loan without entering a
cycle of debt—a form of asset-based lending.

Recommendation:Prohibit banks from conditioning extension of alraft coverage on
preauthorized electronic fund transfer, regardlessvhether the credit is repaid with
single or recurring payments.

E. Laws prohibit steering and discrimination in lending and require that
banks serve their communities.

Customers should not be steered into higher-ceslitdthan that for which they qualify.
The Dodd-Frank regulatory reform bill prohibits rtgage lenders from offering financial
incentives for originators to steer borrowers imore expensive mortgage loans than they

12515 U.S.C. § 1693k; Reg. E, 12 C.F.R. § 205.10(e)That ban applies to transfers from one accaunt t
another account at the same institution, even theugh transfers are otherwise outside of the sobfie
EFTA.
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qualify for!?® The FRB's recently finalized mortgage rules de samé?’ Steering in the
context of other forms of credit is no more appiajerthan it is in the mortgage context.

Banks offer a variety of forms of reasonable ovaftdorotection to customers who apply
for it and qualify for it. Checking accounts camlmked to overdraft lines of credit at
16% to 22% APR, to credit cards, and to savings@us. One national bank has an
overdraft line of credit at 21.9% APR and a fe&®fper transfet?®

Instead, banks steer customers into the highestamws of overdraft coverage they
offer*?® Other customers may apply for reasonably pricetdraft lines of credit but not
meet strict underwriting criteria. Banks do nohgéhose customers credit; instead, they
extend them high-cost overdraft credit at triplegoadruple-digit APRs with no
meaningful underwriting.

This disparate treatment is not risk-based pricifigere is little risk to the institution that
any single overdraft or payday loan will not beaielp since the bank repays itself before
any of the customer’s other debts or expenseseelhdhere is likel{essrisk than with

the overdraft line of credit, which can be for muwhbre than the biweekly income and is
not repaid automatically.

As described above, a prime consumer with an oaérlilne of credit would pay only $1
for the same amount of credit that cost “Mary” $4d@verdraft fees. There are serious
fair lending implications to charging such astrommahprice differences to two set of
customers who are likely to have different demobgi@pharacteristics. The consumers

126 Dodd-Frank Wall Street Reform and Consumer Priatedict, § 1403, Pub. L. 111-203, 124 Stat. 1376,
2139 (2010)codified at15 U.S.C. § 1639b(c). Section 1403 prohibits atgawe originator from receiving,
“directly or indirectly, compensation that variessked on the terms of the loan, other than the atrafuhe
principal.” It also prohibits originators from séng borrowers from a qualified mortgage (one with
generally less risky terms) to a non-qualified rgage (one with generally riskier terms); to a |tzat the
consumer lacks a reasonable ability to repay; aradldan that has “predatory characteristics (sscaquity
stripping, excessive fees or abusive terms).”

12741 connection with a consumer credit transacsenured by a dwelling, a loan originator shall dio¢ct
or ‘steer’ a consumer to consummate a transactisedon the fact that the originator will receiveager
compensation from the creditor in that transacti@n in other transactions the originator offeredauld
have offered to the consumer, unless the consundntr@esaction is in the consumer’s interest.” 12.R. §
226.36(e)(1) .

128 Eor a comparison of different forms of short tdomns,seeLauren Saunders, National Consumer Law
Center,Stopping the Payday Loan Trap: Alternatives thatkiV®nes that Don’{June 2010)available at
http://www.nclc.org/images/pdf/high_cost small_lsgrayday loans/report-stopping-payday-trap.pdf.

12 5ed eslie ParrishBanks Target, Mislead Consumers As Overdraft Dead\ears Center for
Responsible Lending (Aug. 5, 201@yailable athttp://www.responsiblelending.org/overdraft-
loans/research-analysis/Banks-Target-And-Misleads0mers-As-Overdraft-Dateline-Nears.pdf

The OCC'’s Proposed Guidance notes specific conedrogt customers on public benefits being steertd i
payday loans. OCC Proposed Guidascgranote 20, at 33412,
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who are steered into high-cost coverage or whoad@ualify for traditional overdraft
protection are more vulnerable: lower income, nea®h strapped, more heavily minority,
more dependent on public benefit$.Charging astronomically higher rates to vulnegabl
consumers is the essence of predatory lending.

Further, the Community Reinvestment Act calls onksao serve the communities where
they take deposits with appropriate products. Bking high-cost overdrafts, banks harm
communities of color rather than fulfill these gfations'**

Recommendations:

* Require banks to ensure that tests used to deterwiio receives lower cost
products are not discriminatory and that fair pradsi are available to all
consumers;

» Collect data to identify fair lending violations drscriminatory impact in
overdraft and take appropriate enforcement action.

Conclusion

We thank the Bureau for its attention to high-destbased overdraft programs. Indeed,
substantive reforms in this area are long overdiee abuses in this market have spiraled
out of control, much like the credit card markedl Isgaveral years ago. In that context, the
appropriate regulatory response blended improvedatures with substantive reforms
addressing abusive features of the product.

Likewise, in the overdraft context, we encourageBlureau to go beyond improving
disclosures or addressing deceptive marketing doesd thesubstantivgproblems with the
product that result in its creating a cycle of hagist debt by those incurring the majority
of these fees: charging overdraft fees on delott aad ATM transactions that could be
declined at no cost; extending this high-cost ¢reithout an ability to repay, resulting in
more than six such loans per year; and reorderargactions to maximize overdraft fees.

Thank you for your consideration of our commenige would be happy to discuss them
further.

130 geePart | above.

l3l|d.
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APPENDIX A: FEEDBACK ON PENALTY BOX DISCLOSURE

l. General Comments: The Limitations of Disclosure, Ad Particularly Without
an Annual Percentage Rate (APR)

As noted in the Introduction and Part Il of our coents, the effectiveness of any
disclosure will be limited, particularly when, asthis context, the financial institution has
a strong incentive to maximize fees.

The effectiveness of disclosures related to feedbaserdraft is further limited to the
extent the cost is not expressed in APR terms. oNlytdoes the lack of an APR inhibit
the consumer’s ability to compare this producioiwdr cost options, but it also greatly
diminishes the impact generated when the custowzduates the price of the product on a
stand-alone basis. Indeed, key data points opritigosed form—Iike the amount by
which the account was overdrawn and the numbeay$ the customer was overdrawn—
seem to be efforts to emphasize how expensiveréwbt és, but they are unlikely to have
the same impact on the consumer that a quadruptedmit APR would have.

Thus, as discussed in Part VIII of our commentsr@eemmend that CFPB take steps
toward requiring a meaningful APR disclosure fdf@ams of credit, including open-end
and closed-end, and including overdraft. Such airement is clearly consistent with the
purpose of the Truth in Lending Act and would biyfaonsistent with—indeed,
imperative to—the Bureau’s commitment to transpeyeand comparability across
products.

We recommended that the CFPB require a summanry satiilar to the credit card
“Schumer box” showing the costs of each overdiédtraative and its APR. The
disclosure should also show that the cost of diegjito opt in is “$0.” A proposed
disclosure follows:

40



SAMPLE MODEL FORM COST COMPARISON TABLE

Type of Overdraft Charges Total Cost per | Sample Effective Annual Percentage]
Coverage for ATM Transaction Rate Cost

and Everyday Debit (assuming $100 overdraft for two
Card Transactions weeks}*

1. None $C $0.0( N/A

2. Op-in to fee-basec | $34 per transactic $34.0( 886%

overdraft coverage

3. Overdraft line o $5 transfer fee plu $5.6¢ 148%

credit 18% interest

4. Transfer fron $5 transfer fee plu $5.92 154%

credit card 24% interest

5. Transfer fromn $5 transfer fe $5.0( N/A

linked savings

account

I. Specific Comments on the Proposed Form

Despite these significant concerns, the proposadlfyebox does mark an improvement
over current disclosures, as it helps to highlighw expensive these fees are relative to the
amount of credit extended. If finalized, we hopeill be revised to more directly
encourage consumers to opt-out of high-cost feeébasverage.

A. Specific 30-day Statement Summary

We suggest adding a cross-reference to the boxemlaft fees at right.

B. Overdraft-Related Fees

We suggest considering adding fee-per-incidentitlox.

C. Fees charged this period

We suggest (1) presenting the fees in a tabulandband (2) distinguishing between
overdraft fees on one-time debit card and ATM ta&tisns from overdraft fees on

checks/ACH:

Overdraft fees on one-time debit card and ATM taatisns: $x

Overdraft fees on checks and electronic payments: y

Non-sufficient funds fees (NSF) z
$ TOTAL

132 Among these alternatives, only overdraft linesrefdit and transfers from a credit card currergtyuire
Truth in Lending Act disclosures. The APR calculatgiven for a $34 overdraft fee is thus for ilhasive

purposes only. The example uses very conservptik@meters, since banks require that overdraftefmad
in just days and many banks pile on additional fetde overdraft is not repaid in a week or less.
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D. Total amount you overdrew this period

This line item could be confusing in several respe¢irst, it says it may include items
returned for insufficient funds, which would not & amount “overdrawn,” since those
funds would never had been withdrawn from the asto&econd, if the purpose of this
information is to give consumers a sense of thé (ess) compared to the benefit (amount
borrowed or overdrawn), then the overdrawn amohlatkl not include overdraft fees that
have been charged to the account during that pesiode these fees represent additional
cost, not benefit.

E. Number of times you overdrew your account this pend

We suggest clarifying whether this item is refegrto the number of instances the account
dipped below zero (which could have lasted a feysdad included several overdraft
items) or the number of items that overdrew theant

F. Number of days you were overdrawn

While we agree it makes sense to include this metre note this is a good example of a
dynamic of overdraft that an APR would make muchiermaeaningful, since the very
short repayment term is a key component of how esipe overdraft fees are in APR
terms.

G. Year-to-date fees incurred

We suggest considering moving cumulative fees ggeHa Overdraft-Related Fees,
particularly for customers who do not review stageats in detail on a monthly basis.
Further, fees incurred on a rolling 12-months bastismore meaningful than calendar
year-to-date.

H. Ways to Lower These Fees

Consistent with our suggestion that the disclo®aemore directly urge customers to opt
out of this high-cost credit product, we suggestnging the order as we have numbered
below, adding an option addressing an overdradt dincredit, and making some revisions
to the wording. Further, while we understand thattypes of alternatives and alerts
institutions offer will vary, the Bureau should e that its model disclosure be mirrored
by each institution as closely as possible to mingnbanks’ ability to frame the
disclosures in a manner that effectively discoursggking lower cost alternatives.

1. Opt-out This option should be listed first. With respecthe language itself:

a. The language suggesting “considering” opting owels soft. We suggest
strengthening it along the following lines: “Opit®f high cost overdraft
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coverage on all types of transactions and seekrloas alternatives.
These could include overdraft alternatives, likeogardraft line of credit or
a link to your savings account, and other cheapmeng of credit, like a
credit card, to help avoid a negative balance ur yhecking account at
all.”

b. So long as there is not a consent requirementerdoaft fees on checks
and ACH transactions, it should be made cleardrthiga“opt-in” applies
only for debit card and ATM transactions, while saomers may be
automatically enrolled in the coverage for othansactions. Confusion
may be caused by the text that says “You can algoest to opt-out of all
overdraft coverage” combined with the text on tigatrthat says “OPTED-
IN, allowing overdraft coverage and related feesafbtransactions.”

c. The institution should be required to allow constsie opt out by any
manner by which they allow customers to opt-in.(eg-line, email, mail,
ATM). The manner of opting out should be disclosed

. New option “Ask us if you qualify for a typically lower cosverdraft line of
credit.”

. Link to savings account.

. Track your balances/text alert&Ve suggest adding email as an option because
there is no per email charge, as there is for textshany customers.
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APPENDIX B: JUNE 2012 CONSUMER FEDERATION OF AMERICA
SURVEY OF 14 LARGEST BANKS’ OVERDRAFT PRACTICES

In May, 2012 CFA surveyed the websites of the femtlargest banks and collected
information on their overdraft fees and practiqggscessing order for payments from
accounts, and fee information for overdraft pratecproducts offered by the bank. When
information was not available online, CFA visiteahl branches and made calls to
customer service numbers to fill in the missingadat

Table One shows the fees charged by banks whemsairtion is paid despite an
insufficient balance, the fee charged when an oaérés not repaid in days, and any limits
banks set on the size of overdraft to trigger tees$ any daily limit on the number of fees
charged. CFA computed the maximum overdraft feesngumer could be charged in one
day, using the bank’s highest fee and the maxinmesrifmit per day. CFA also computed
an Annual Percentage Rate (APR) for a single $1@@dvaft repaid in two weeks, using
the top fee charged by the bank and any sustaverdi@ft fees applied for that time
period, computed as if this were a closed-end palaim.

Table Two indicates the bank’s regulator and ntitegypes of transactions for which
banks permit or deny overdraft coverage. Infororafrom account agreements, online
disclosures, or customer service representativésearder in which banks process
payments from accounts is summarized. Finallytdbée notes whether traditional forms
of overdraft coverage are available and any prigifigrmation posted. These include
transfers from savings accounts or credit card®w@r overdrafts and overdraft lines of
credit available from the bank.

Overdraft fees and terms change at any time, ssutoers should check their bank for
current information.

Key Findings:

» The median overdraft fee is $35 and initial feemyeafrom $33 to $37. The $35
median fee and range of top fees remain unchanged@FA’s 2010 and 2011
surveys. The highest overdraft fee in the surgedBi7 and is charged by Fifth
Third Bank and RBS Citizens.

» Big banks that do not permit consumers to trigg@rdraft fees when using debit
cards at the point of sale include Bank of Amer{Cdipank, and HSBC. Citibank
and HSBC also deny overdrafts for no fee at the ATIMe other eleven banks in
the survey solicit consumers to opt in to pay oxadtdees on debit card POS and
ATM transactions.

* Five banks (Fifth Third, PNC, RBS Citizens, SunTrasd U.S. Bank) charge
tiered fees based on the number of overdraftsuweltve month period or the size
of the overdraft. Two banks (U.S. Bank and Fifthrd@ Bank) are increasing
overdraft fees to take effect in late June. Hitlird is eliminating the $33 fee step
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in its tiered structure. As a result, the firsemraft in a year still costs $25 but all
subsequent overdrafts cost $37 at Fifth Third. . B&hk is raising its fees at the
end of June and will charge $15 for a $15 or lessdraft and $35 for any
overdraft over $15.

Almost two-thirds of banks charge a second or ‘@unstd” overdraft fee, structured
either as a flat fee or a per-day fee. For exangueTrust charges $36 on tHe 7
day an overdraft remains unpaid, Bank of Ameriodsaalsecond $35 fee if unpaid
in five days, and JP Morgan Chase adds $15 aftee-alay period an overdraft
remains unpaid. RBS Citizens charges $6.99 pepddke fourth through
thirteenth day an overdraft is owed. Fifth Thirdri is eliminating its $8 per day
sustained overdraft fee, effective June 27, 2012.

Over 85 percent of banks set a threshold to triggerdraft fees, such as $5 total
overdrawn in a day before fees are charged. UaSkBets the highest threshold at
$10 while four banks (Bank of America, Citibank, BIS and RBS Citizens)
charge fees when the account is overdrawn by fessd dollar. SunTrust uses a
$5 per item threshold for overdraft fees and Cligseannounced a $5 per item
limit effective July 22.

All of the surveyed banks except HSBC set a limitlee number of overdraft fees
that can be charged in a single day, ranging floeetat JP Morgan Chase to ten
per day at Fifth Third Bank. Regions and SunTwiitcharge up to six overdraft
fees and six insufficient funds fees in one dayoté that HSBC does not permit
overdrafts at POS or ATM, however.)

Applying the highest overdraft fee to each bankdgydimit on the number of fees,
consumers can be charged in one day overdraftdéadl $99 at U.S. Bank to
$370 at Fifth Third Bank. After announced chanigedune 2012, the range of
maximum overdraft fees in one day will be $102RIMdrgan Chase to $370 at
Fifth Third Bank. (HSBC has no limit.)

The cost of a $100 overdraft repaid in two weeklslirgg up initial and sustained
overdraft fees that would accrue in that time prisas computed as if this were a
closed-end payday loan. The highest equivalentsA&®® charged by Fifth Third
Bank (3,250%), RBS Citizens (2,779%), PNC Bank{2%), and U.S. Bank
(2,158%). After announced changes at Fifth Third &.S. Bank, the APRs will

be 962% at Fifth Third and 2210% at U.S. Bank. [Beest-cost two-week
overdraft loans are made by Citibank at 884% (ckpdkSBC (checks) and Wells
Fargo at 910%, and by Regions at 936%.

The order in which banks pay transactions has anggct on the number of
overdraft fees customers can be charged, with gaiie largest transactions first
resulting in more overdraft fees for low balancetomers. Banks that continue to
pay the largest transactions first for at least@ategory of transaction include
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Bank of America, Capital One, Fifth Third Bank, HSBJPMorgan Chase, PNC,
RBS Citizens, Regions, SunTrust, and Wells Farfuas year’s survey found more
variation in bank processing order, based on tpe of transaction. For example,
some banks process time-stamped transactions ordlee received, then other
transactions largest to smallest. See survey bletotv for details.

All fourteen of the largest banks provide lowertdoaditional forms of overdraft
protection, such as transfers from savings or toedds and overdraft lines of
credit. Fees to transfer funds from savings teec@hecking account overdrafts
range from $10 to $20 per transfer. RBS Citizdrages an annual $30 fee to
cover overdraft protection from savings or lineccédit.
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Table 1: Overdraft Fees and Limits, Cost of $100 Overdraft Compared to Payday
Loans

Initial OD and Sustained OD OD amount  Daily Max OD Total Max APR for

tiered OD's fee to trigger fees Daily OD fees  $100 2-week
OD fee

Bank of $35 $35 after 5 days  $0.01 4 per day $140
America
BB&T $35 $33 after 7 day| $5 8 per day $280 1768%
overdraft
Capital One $35 None $5.01 4 per day $140 916%
Citibank $34 None $0.01 4 per day $136 88%%
Fifth Third 1%is $25 $8/day after 3 | $5.01 10 per day $370 3256%
Bank 2".4" is $33, days
5" or more is $37 | (No sustained (962%
($25 OD fee 6/27/12)
$37 2nd 6/27/12) | 6/27/12)
HSBC $35 None $0.01 Unlimited Unlimited 9106%
JP Morgan $34 $15 once after | $5.01 total 3 per day $102 1,274%
Chase overdrawn 5 $5.01 per
days item 7/22/12
PNC bank 1%is $25 $7/day after 5 | $5.01 4 per day $144 2572%
$36 days; Max of
$98
RBS Citizens 1%is $22 $6.99/day for | $1 7 per day $259 2779%
$37 4th-13th days
Regions $36 None $5.01 6 ODand 6 NSH  $216 9%6%
SunTrust Bank | 1%is $25 $36 on 7' day | $5item 6 OD and 6 NSF|  $216 187%%
2" on is $36"
TD Bank $35 $20 on 10 day | $5.01 5 per day $175 1439%

133 Bank of America: $35 OD fee + $35 extended owaftdee after 5 days = $70
134 BB&T: $35 OD fee + $33 negative balance fee aftdays = $68

135 Capital One: $35 OD fee

1% Citibank: $34 OD fee

137 Fifth Third Bank: $37 OD fee + $8 per day aftedad/s (4-1% day or $88) = $125 ($37 OD fee 6/27/12)
18 HSBC: $35 OD fee

139 JPMorgan Chase: $34 OD fee + $15 affeday = $49

0pNC: $36 OD fee + $63 sustained OD fee ($7 peliahrough 14 day) = $99
141 RBS Citizens: $37 OD fee + $69.90 ($6.9%tdrough 18 day) = $106.90

142 Regions: $36 OD fee

143 Balanced Banking account fee is $20

14 sunTrust: $36 OD fee + $36 sustained OD fee'bday = $72

157D Bank: $35 OD fee + $20 sustained OD fee dhday = $55
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U.S. Bank $10 per item if OD | $25/week on 8 | $10 30D and 3NSF| $99 OD if each2158%
is $20 or less, $33 | day and each over $20
per item if OD is wk w/OD (2210%)
$20.01 or more ($105 if each
($15 per item if OD OD over $15)
$15 or less, $35 per
item if OD is $15.01
or more, 6/29/12)
Wells Fargo $35 None $5.01 4 per day $140 916%
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Table 2: Overdraft Transactions Covered, Payment Ricessing, and Overdraft
Alternatives
Regulator Types of transactions covered by | |Order in which % OD protection programs

oD payments are processe

Bank of Check, online and automatic bill At bank's discretion, but | $10 each for transfer from
America payments, ACH and recurring debit | ordinarily largest to second checking account,
card transactions. ATM transactiong smallest dollar amount | savings account, or line of
if you opt in per use. Does NOT within each categof{® credit. Acct. can be linked to a

charge OD fee on debit card POS Bank of America credit card,
transactions. transfers in $100 increments.

BB&T OoTS Checks, automatic bill payments, | In general, posts in Offered with savings, credit
recurring debit card transactions. chronological order, ther| card, or line of credit. $12
ATM withdrawals and non-recurring| in low to high dollar transfer fee.
debit card transactions if you opt in.| amount:*°

Capital One OCC Checks and other transactions madeBy category, then largest Offered with savings account
using checking account number, angl to smallest dollar or line of credit. $10 transfer
automatic bill payments. Non- amount® fee.$25 annual fee on ODP line
recurring debit card transactions and of credit an 19.8% APR.
ATM withdrawals if you opt in.

Citibank OocCC Check, in person withdrawal, transferit bank's discretion, but | $10 per day for transfers from

draft, ACH transaction or electronic | generally pay checks and savings account or line of credit
transactions. Does NOT charge OO ACH smallest to largest
on POS debit or ATM transactions. | dollar amounit*

Fifth Third FRB Checks and automatic bill payments First post ATM and debitf OD protection from saving
Bank using your checking account number.POS in order took place,| account, credit card, or line of
Non-recurring debit card transactionsthen post checks, credit. Charge based on # of

and ATM withdrawals if you opt in. | electronic bill pay and OD protection transfers in last
fees in order largestto | 12 months. 1-10 is $10, 11-2(

smallest amoufht? is $15, 21 or more is $20 each.
($12 transfer fee 6/27/12)
HSBC OCC Checks, may cover preauthorized | Generally largest to Overdraft transfer fee $10 ma

automatic bill payment. Does NOT | smallest dollar amouti®® | per day.

authorize and pay overdrafts for ATM
transactions and POS debit card
transactions.
JP Morgan OCC Check, bill pay, in-person withdrawalOrder received for most | $10 per transfer to credit card
Chase and ACH. ATM and non-recurring | transactions (i.e., debit | savings account or home equity
debit transactions if you opt in. card POS and ATM, line of credit. No fee if OD is

cashed checks and online$5 or less.
transactions), all others

148 Bank of America Deposit Agreement and Disclosukésich 1, 2012, Processing and Posting Orders,
viewed May 9, 2012.

149BB&T Bank Services Agreement, Payment of itemsiilp 2012, p. 4

150 capital One Bank, Rules Governing Deposit Accausy 21, 2012.

151 Citibank Client Manual Consumer Accounts, U.S. kéas, Effective February 24, 2012, p. 24-25.

152 Fifth Third Bank Customer Service, May 30, 2012.

13 HSBC, Rules for Deposit Accounts, accessed Mayg802, P. 4.
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Regulator

Types of transactions covered by
oD

Order in which
payments are processe

highest to lowest dollar
amount®

OD protection programs

PNC bank OCC Checks, ACH transactions and Largest to smalleSt $10 per transfer from other
preauthorized automatic debits, any deposit account or credit card
use of checking account number. Line of credit also available.
ATM and non-recurring debit
transactions if you opt in.

RBS Citizens OCC Checks, transactions made with Largest to smallest dollaf $30 annual fee for OD
checking account number, automatic amount®® protection with savings link or
bill payments. ATM and debit card line of credit. Plus $10 daily
transactions if you opt-in. transfer fee for line of credit

Regions FRB Checks, other transactions made usgig bank's discretion; Savings, checking, money
checking account number, and generally largest to market, credit card or line of
automatic bill payments. ATM smallest dollar amouhY | credit offered for $15 per
withdrawals and debit card transaction
transactions if you opt in.

SunTrust Bank | FRB Checks, in person withdrawals, or | At bank’s discretion; may Savings, money market, credi
other electronic means. ATM post largest to smallést | card or line of credit offered fo
withdrawals and non-recurring debit $12.50 per transfer.
card transactions if you opt in.

TD Bank OoCC Check, in person withdrawal, or othefFirst, pending debit card| $10 per daily transfer. Line of
electronic means. “TD Debit Card | ATM, or electronic credit at 18% APR.

Advance” for ATM withdrawals and | transactions, the rest
debit card transactions if you opt in.| ordered by category;
Generally largest to
smallest dollar amount
within each categofy®
U.S. Bank OCC Check, automatic bill payment, Date/time order for non-| $10 per transfer from other

recurring debit card transactions.
ATM transactions and non-recurring
debit card transactions if you opt in.

checks, then smallest to
largest for non-time
stamped. Checks in
check number ordéf?

deposit account, credit card, 0
line of credit. Fee waived if

negative account balance is le
than $10.

SS

154 Chase Deposit Account Agreement, accessed Apr2@02, Page 7. Transfer fee effective 5/31/12
155 pPNC Bank Account Agreement for Personal CheckBayings and Money Market Accounts, Effective
December 5, 2011, page 4.
1%6 Citizens Bank, “What You Should Know About Overiiieees,” viewed May 30, 2012.
157 Regions, Deposit Agreement, 2011, Page 10.

%8 SunTrust Customer Service, May 30, 2012

197D Bank Simple Checking Account Guide (03/12)2p.
160y.s. Bank “Your Deposit Account Agreement,” Feliua2, 2012, p. 3,4.
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Wells Fargo

Regulator = Types of transactions covered by

oD

Check, bill pay, and ACH. ATM
transactions and non-recurring debit
card transactions if you opt in.

Order in which
payments are processe

At bank’s discretion;
generally largest to
smallest dollar amount
for checks and ACH.
Generally in time order
for ATM, debit, others; if
time stamp not available
lowest to highest™

OD protection programs

$12.50 daily for savings
transfer, $2.50 for advance
from line of credit. Advance
from credit card also available
for $12.50-$20 per day.

161 Wells Fargo, “Consumer Account Agreement,” Octob&r2011, p.26-27.
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APPENDIX C: SURVEY OF OVERDRAFT PRACTICES ON MILIT ARY BASES
CONSUMER FEDERATION OF AMERICA

CFA reviewed the fees and terms for overdraftdl &tasmks with branches on military
base&?to see if overdraft fees are charged and if custerare given the means to opt-in
to pay overdraft fees on debit card point of saleepases and ATM withdrawals. The
survey also noted when banks offer lower-cost way®ver overdrafts, such as transfer
from savings, a credit card, or a line of creditha&t bank. CFA found that the overdraft
fees charged on base are almost always identithétesame bank’s fee schedule off-base.
CFA surveyed the banks’ websites and called brantdheollect information not available
on websites. See chart below.

Our findings indicate that almost 90 percent ofksanith branches on military bases
permit consumers to opt in to pay overdraft fe@s$ thnge from $18 to $38.50 per
overdraft for single debit card purchases and/oMA¥ithdrawals. For example, Armed
Forces BanR® with branches on many bases, charges $25 perraftgitdm for any
overdraft of $5 or more or $10 total overdrawn ire@ay. The daily limit on overdraft
fees at this bank is $125. A $25 fee to borrowdsHd two-weeks, if computed as a
payday loan, comes to 650 percent APR. Fort Sitidwial Bank® charges an $18 per
overdraft fee and permits up to seven fees in ayefar a total of $126.

The largest banks charge the steepest overdraft fRegions Bank, with a branch at
Redstone Arsenal in Alabama, charges $36 per caglitem up to six per day on any
overdraft over $8% Bank of America charges $35 to permit a custamewverdraw at

the ATM and adds another $35 sustained overdrafif flne overdraft and fee are not
repaid in five day$®® Wells Fargo, which has branches at ten basesyeh&35 per
overdraft up to four per day’ SunTrust Bank, at four bases in Georgia and Wiagi
permits up to six overdrafts per day at $36 eachaasecond $36 sustained overdraft fee if
not repaid in seven day$

Of the banks offering opt-in to pay overdraft feesdebit card purchases and ATM
transactions, some limit the total number of ovaftdfiees charged in one day or the
threshold of overdrafts that trigger fees. Fomepke, Bank of Hawaii with a branch at
Hickam Air Force Base, charges a $26 overdrafafeganother $10 fee if an overdraft has

162 AMBA “Bank Institutions Located on Military Instaltions,” June 2011.

163 \www.afbank.com/optinvisited 5/10/2012

164 \www.fsnb.com/pages/overdraft.htmvisited 5/10/2012

185 \www.regions.com/fag/coverage.sisited May 10, 2012.

168 https://www.bankofamerica.com/deposits/index.aritmdy=check_compare
157 \www.wellsfargo.com/checking/overdraftservices/indeisited May 10, 2012.
188 SunTrust Personal Deposit Accounts Fee Schediiéefige March 1, 2012.
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not been repaid in seven dd$3.The bank permits up to three overdraft fees ia day

and does not charge a fee if the overdraft istleems $5. Fort Hood National Bank, with a

branch on base at Fort Hood in Texas, has tiereddoaft fees ranging from $19 to $35
with six per day permittet’® There is no overdraft fee at Fort Hood if therovaft is less
than a dollar or if the account is negative less1tfi3.

The chart below, updated on May 14, 2012, listsdthrek, the website for the bank, the
bases where branches were located as of June f2@%1and limits for all types of
overdraft transactions, lower cost overdraft pritec and whether the bank charges
overdraft fees on debit card point of sale and/6MAransactions if the customer opts in
to this form of overdraft coverage. If a custordees not opt in, or if the bank does not
permit debit card transactions to overdraw the actdhe transaction is rejected and no

fee is charged.

Bank Name

URL

Branch Locations

Standard OD

OD Protection

Opt In?

Armed Forces
Bank, N.A.
(occ)

www.afbank.com

Fort Rucker, AL, Fort Huachuca, AZ(x2),
Luke AFB, AZ(x2), MCAS Yuma, AZ,
Edwards AFB, CA, Fort Irwin, CA(x2),
NAS Lemoore, CA, NB Coronado, CA, NB
Point Loma, CA(x2), Port Hueneme, CA,
NB San Diego, CA(x4), Travis AFB,
CA(x2), Vandenberg AFB, CA, Fort
Carson, CO(x2), USAFA, CO(x2), MacDill
AFB, FL, Tyndall AFB, FL, Moody AFB,
GA, NS Great Lakes, IL(x3), Fort
Leavenworth, KS(x3), Fort Riley, KS(x3),
Fort Knox, KY(x3), Fort Leonard Wood,
MO(x2), Nellis AFB, NV(x2), McGuire
AFB, NJ, Grand Forks AFB, ND, Fort Bliss,
TX(x3), Myer-Henderson Hall, VA(x2),
NS Norfolk, VA, Fairchild AFB, WA, Fort
Lewis-McChord, WA(x5), NB Bremerton,
WA, NSB Bangor (2), WA, FE Warren
AFB, WY

$25 fee per item,
max of $125 per
day. No fee for
0D less than $10
oron
transactions less
than $5

$7 per daily OD
protection transfer
from savings,

15.9 % APR for OD
line of credit

Yes

169 https://www.boh.com/personal/banking-products/ciemkinderstanding-overdrafts.asfisited May 11,

2012

170 hitps:/iwww.fhnb.com/en/forms/frmodelection_stefthpfunc=print visited May 12, 2012.
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Bank Name URL Branch Locations Standard OD OD Protection Opt In?
Bank of www.bankofamerica.c | Davis Monthan AFB, AZ, Bolling AFB, DC, | $35 per item, $10 per OD No for
America om/military/ Pentagon, VA, U.S. State Dept., DC, max of 4 per day | protection transfer | debit
Military Bank Washington Navy Yard, DC, NS Mayport, from another card
(occ) FL, Patrick AFB, FL, Fort Campbell, KY, $35 sustained checking or savings | purchase

Aberdeen Proving Ground, MD, Fort overdraft after account, or line of Yes for
Meade, MD, Cannon AFB, NM, Grand each 5 days of credit. ATM
Forks, ND, Charleston AFB, SC, Dyess negative balance overdraft
AFB, TX, Joint Base San Antonio, San Can link checking
Antonio, TX, Amphibious Base, VA, Fort account to a Bank
Eustis, VA, MCB Quantico, VA(x3), NS of America credit
Norfolk, VA, NAS Oceana, VA, Pentagon card for overdraft
Reservation, Arlington, VA protection.
Regions Bank WWWw.regions.com Redstone Arsenal, AL $36 per item, OD protection is Yes
(FRB) max 6 per day, offered with
no fee for OD of | transfer from
S5 or less deposit account,
credit card or line
of credit
Fort Sill www.fsnb.com MC Recruiting Depot San Diego, CA, $18 per item, Transfer from Yes
National Bank Dover AFB, DE,MCAS New River, NC, max 7 per day savings to “Recruit”
(occ) Fort Sill, OK, MC Recruit Depot Parris checking, $2 fee acct. up
Island, SC, Sheppard AFB, TX per transfer to $200
in OD
limit
5 Star Bank www.5starbankus.com | Peterson AFB, CO (x2) $30 fee for Overdraft line of No
(FDIC) overdrafts plus credit available,
$3 per day until | $10 per year plus
the account interest. Transfer
shows a positive | from savings no
balance for fee, limit six per
checks, ACH month.
Coastal Bank www.coastalbankandt | Eglin AFB, FL $29 fee for $10 fee for transfer | Yes
and Trust rust.com military, OD from savings; a
(FDIC) collection fee of | transfer from
$35 if negative 7 | credit card charged
days as cash advance,
line of credit
First National www.fnbalaska.com Elmendorf AFB, AK $20 OD/NSF Transfer from No
Bank Alaska savings or to credit
(ocq) card, $5
First Arkansas www.firstarkansasban | Little Rock AFB, AR $28 fee. Limit Transfer from Yes

Bank and Trust
(FDIC)

k.com

$500 overdrawn.
No fee if S5 or
less overdrawn

savings cost $5 per
transfer
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Bank Name URL Branch Locations Standard OD OD Protection Opt In?
First National www.fnbt.com Hurlburt Field AFB, FL $35.50 fee Link to savings or Yes
Bank and Trust money market
(occ) acct. or LOC, $8

transfer fee
First Navy Bank | www.firstnavybank.co | Naval Air Station Pensacola, FL S18 peritem, no | Not offered Yes
(FRB) m limits, up to
$200in OD
Columbus Bank | www.columbusbankan | Fort Benning, GA(x2) $29 fee for $10 fee for Yes
& Trust Co. dtrust.com military. $35 0D | transfer from
(FDIC) collection fee savings, transfer
after 7 days. No | for credit card
fee if $5 or less billed as cash
total OD. 6 fee advance
per day limit.
Wells Fargo www.wellsfargo.com/ | Fort Benning, GA, Fort Gordon, GA, Fort | $35 fee, max 4 $12.50 transfer Yes
Bank military/ Dix, NJ, Holloman AFB, NM Kirtland AFB, | fees per day from savings,
(occ) NM, Minot AFB, ND, Jackson, SC, Shaw $12.50 fee for
AFB, SC, Fort Bliss, TX, Hill AFB, UT transfer from LOC,
$12.50 to $20
credit card
The Heritage www.the-heritage- Fort Stewart, GA $34 fee, max 4 Overdraft Yes
Bank (FDIC) bank.com per day protection from
savings or credit
available
SunTrust Bank www.suntrust.com Robins AFB, GA, Fort Belvoir, VA, Fort $36 per item, Transfer from Yes
(FRB) Lee, VA, Langley-Eustis, VA max 6 ODs per credit card, credit
day line, or deposit
account. Fee of
$36 sustained $12.50 for OD
overdraft fee on | protection
7" day transfers.
No fee < S5 item
Bank of Guam www.bankofguam.co Andersen AFB, Guam, NS Guam, Guam Not given OD protection Not
(FDIC) m from savings given
account available
Bank of Hawaii | www.boh.com NB Pearl Harbor- Hickam AFB, HI, MCB $26 fee, $S10 $10 fee for transfer | Yes

(FRB)

Hawaii, HI

continuous OD
fee after each 7
days unpaid,
max 3 OD fees
per day, no fee
for OD less than
S5

from savings, $25
annual fee for
overdraft line of
credit
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Bank Name URL Branch Locations Standard OD OD Protection Opt In?
First Hawaiian www.fhb.com Pearl Harbor- Hickam-AB, Hl, Schofield $26.50 fee, no Line of credit Yes
Bank (FDIC) Barracks, HI fee for OD less available for OD

than $5, $10 if protection, link to

overdrawn 7 savings

days, limit 5 OD

fees per day
Chase Bank www.chase.com Barksdale AFB, LA, Wright-Patterson $34 0D fee $12 fee for transfer | Yes
(occ) AFB, OH from credit card,

$15 sustained savings account, or

OD fee after 5 home equity line of

days credit

No fee if total

OD S5 or less; no

fee if OD item is

S5 or less

7/22/12

Limit 3 OD fees

per day
Sabine State www.sabinestatebank. | Fort Polk, LA(x2) $27 OD fee Not offered Yes
Bank (FDIC) com
PNC Bank WWW.pnc.com Fort Meade, MD $25 fee for the OD protection Yes
(occ) first overdraftin | available from

12 mon. $36 fee | checking, savings,

for subsequent money market

overdrafts, max account, line of

4 per day. No fee | credit, or credit

if overdrawn S5 | card for $10 per

orless transfer

$7/day sustained

OD after 5 days,

max $98

Limit 4 OD/day
BancorpSouth www.bancorpsouthonl | Keesler AFB, MS S35 fee. After Overdraft Yes
Bank (FDIC) ine.com 10 days unpaid, protection

$35 continuous available using

overdraft fee credit card or line

of credit

UMB Bank www.umb.com Whiteman AFB, MO $36 fee. If OD protection with | Yes
(occ) overdrawn more | line of credit,

than 5 days, $8
per day up to 20
days

credit card, or
another account
available
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Bank Name URL Branch Locations Standard OD OD Protection Opt In?
U.S. Bank www.usbank.com Malmstrom AFB, MT $15 fee if OD $10 fee for OD Yes
(ocq) $15 or less, $35 protection transfer

fee for OD from account, line
$15.01 or more, of credit, or credit
6/29/12, max 3 card
OD and 3 NSF
per day
$25 per week
sustained OD fee
on 8" day
Great Western | www.greatwesternba Offutt AFB, Nebraska $33 0D fee, daily | Offers OD Yes
Bank (FDIC) nk.com max of $165. If protection with
overdrawn 2 transfer from
days, $4 per day. | another account or
a line of credit
KeyBank, N.A. www.key.com Fort Drum, NY $34 fee first 2 Overdraft Yes
(occ) times, $38.50 protection line of
after that. credit offered up
$28.50 after to $10,000, $10 fee
account negative | for each advance
5 days. No limit and $25 annual fee
on # of OD fees.
First Citizens www.firstcitizens.com | Fort Bragg-Pope Field, NC, Camp $35 fee, limit 4 $10 fee for transfer | Yes
Bank (FDIC) LeJuene, NC, MCAS Cherry Point, NC per day. No fee | from savings or
if OD S5 or less. line of credit
NBC, Altus AFB | www.nbcokonline.co Altus AFB, OK $29 fee of check | Overdraft No
Branch (FDIC) m or ACH is paid on | protection
insufficient available with
funds another checking
or savings account,
S5 transfer fee
First National www.fnbmwc.com Tinker AFB, OK(x2) $32 fee OD protection is Yes
Bank of available with
Midwest City transfer from
(occ) savings, line of
credit
Broadway www.broadwaybank.c | AMEDD Center, TX, Brooke Army $28 fee OD protection Yes

National Bank
(0CQ)

om

Medical Center, TX, Joint Base San
Antonio, TX(X3),

from checking or
savings, are $8 per
transfer. Line of
credit.
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Bank Name URL Branch Locations Standard OD OD Protection Opt In?
Fort Hood www.fhnb.com Fort Hood, TX Tiered fee of Account transfer Yes
National Bank $19, $29, or $35. | offered
(occ) Limit 6 per day.

No fee if OD less
than $1 orif
negative less
than $3
Old Point www.oldpoint.com Fort Monroe, VA Up to $30 fee, Line of credit or Yes
National Bank max $150 per account transfers
(occ) day available
USAA (OCC) https://www.usaa.c | Bank Branch located in San Antonio, TX. | $25 fee, limit 2 OD protection is No

om

Financial centers are located in:
Annapolis, MD; Arlington, VA; Colorado
Springs, CO; Fayetteville, NC; Highland
Falls (West Point), NY; Killeen, TX;
Oceanside, CA; San Antonio, TX; and San
Diego, CA.

per day, checks
and ACH
payments only.
Debit cards
cannot overdraw
account.

available through a

linked credit card,
savings, or
checking account.
No additional fees
are charged for
overdraft
protection except
for cash advance
fees associated
with credit card.

Updated May 14, 2012

. U.S. Bank and Chase fee changes updated 6/25/12.

58




Comments to CFPB on Overdraft Programs — April012

59



